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THE WATUPPA POND CASES. 


OST of the New England rivers which furnish valuable water- 
power are fed at some point in their course by large 
ponds. Many of the smaller streams draw practically their whole 
supply from such sources. These ponds, owing to the purity 
of their water and their favorable location, are also peculiarly 
available for supplying cities and towns with water for domestic 
and other uses. Of the two hundred and twenty-two acts passed 
in Massachusetts prior to 1886, authorizing municipalities or 
other corporations to take water for the supply of cities or towns, 
many granted the right to take water from these large ponds. This 
diversion of the water for the purpose of supplying cities or towns 
reduces, of course, the flow in the ponds and the outlet streams, 
and in every such act a provision was inserted to secure compen- 
sation to persons injured by so taking the water, as in all other 
cases of the taking of property by right of eminent domain. The 
chief claims for damages made under these statutes have been on 
behalf of the owners of the water-power on the outlet streams. 

In 1871 the Massachusetts Legislature authorized the city of 
Fall River to take from North Watuppa Pond, for domestic and 
other’uses, fifteen hundred thousand gallons of water daily. North 
and South Watuppa Ponds are connected by a narrow passageway, 
and form together a body of water of some thirty-three hundred 
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acres. Through the Quequechan or Fall River, a stream of about 
two miles in length, these ponds empty into the tide water. In the 
last half-mile of its course the Quequechan has a fall of nearly 
one hundred and thirty feet, and is occupied by a succession of 
valuable mill privileges. The taking of the water of the ponds 
under the act of 1871. materially reduced the flow in the Que- 
quechan, and heavy damages were assessed in favor of the mill- 
owners. When, in 1886, the city of Fall River had occasion to ask 
the Legislature for leave to take an additional supply of water 
from the ponds, the idea was conceived of avoiding the payment 
of compensation for injury to these mill-owners. The proposed 
bill purported to relieve the city from “liability to pay any other 
damages than the State itself would be legally liable to pay,” pro- 
vided that “ parties holding in respect of said pond any privileges or 
grants heretofore made and liable to revocation or alteration by the 
State shall have no claim against said city in respect of water 
drawn under this grant,” and annulled “any privileges heretofore 
enjoyed in respect of said pond,” so far as inconsistent with the 
act. On the day before the close of the session, the bill, having 
passed both Houses, reached the Governor, who returned it to the 
Senate, where it originated, on the ground that it authorized the 
taking of private property without providing compensation. In 
the hurry of the last day of the session the bill was passed over 
the Governor’s veto.' The city of Fall River at once proceeded to 
take additional water from the Watuppa Ponds, without making 
compensation to the mill-owners on the Quequechan, and suits 
were brought by them and by the Watuppa Reservoir Company 
(a corporation organized for the purpose of controlling and regu- 
lating the water in the ponds and on the stream) to restrain the 
city of Fall River from taking water under the act.? 

By a majority of four to three,? the Supreme Judicial Court of 
Massachusetts ordered that the bills be dismissed. All the judges 
apparently admitted that, according to the common law, the Legis- 
lature could not authorize the taking of the water of a pond with- 
out providing for compensation for damages done the riparian 
owners on the outlet stream by a diminution of its flow. But the 





1 Mass. St. 1886, c. 353. 

® Watuppa Reservoir Co. v. City of Fall River; Troy Cotton and Woollen Manufactory 
v. City of Fall River. Supreme Judicial Court of Massachusetts, Oct. 29, 1888. 

3 Morton, C.J., Devens, Field, and Holmes, JJ., against W. Allen, C. Allen, and 
Knowlton, JJ. 
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majority of the court were of the opinion that these cases were 
taken out of the general rule, because the North Watuppa is a 
“great pond,” and governed by the provisions of the Massa- 
chusetts Colony Ordinance and Ancient Charter of 1641-7, which 
has become a part of the general law of Massachusetts, and pro- 
vides as follows: —’ 


LIBERTIES COMMON. 


1. It is ordered, by this court decreed and declared; That every man, 
whether inhabitant or foreigner, free or not free, shall have liberty to 
come to any publick court, council or town meeting, and either by speech 
or writing to move any lawful, seasonable or material question, or to 
present any necessary motion, complaint, petition, bill or information 
whereof that meeting hath proper cognizance, so it be done in convenient 
time, due order and respective manner. (1641.) 

2. Every inhabitant who is a householder, shall have free fishing 
and fowling in any great ponds, bays, coves and rivers, so far as the sea 
ebbes and flows within the precincts of the town where they dwell, unless 
the freemen of the same town or the general court have otherwise appro- 
priated them. 

Provided, that no town shall appropriate to any particular 
person or persons, any great pond, containing more than ten acres of 
land, and that no man shall come upon another’s propriety without their 
leave, otherwise than as hereafter expressed. 

The which clearly to determine ; 

It is declared, that in all creeks, coves and other places about 
and upon salt water, where the sea ebbs and flows, the proprietor, or 
the land adjoyning, shall have propriety to the low water-mark, where 
the sea doth not ebbe above a hundred rods, and not more wheresover it 
ebbs further: 

Provided, that such proprietor shall not by this liberty have 
power to stop or hinder the passage of boats or other vessels, in or through 
any sea, creeks or coves, to other men’s houses or lands. 

And for great ponds lying in common, though within the bounds 
of some town, tt shall be free for any man to fish and fowle there, and 
may pass and repass on foot through any man’s propriety for that end, so 
they trespass not upon any man’s corn or meadow. (1641, 47.) 

3- Every man of, or within this jurisdiction, shall have free liberty 
(notwithstanding any civil power) to remove both himself and his family 
at their pleasure out of the same, provided there be no legal impediment 
to the contrary. (1641.)' 


In the year 1869 the State of Massachusetts relinquished all its 
rights to ponds of less than twenty acres’ area, so that, since 1869, 





1 Colonial Laws of Massachusetts, p. go. 
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only ponds of at least twenty acres are to be deemed “ great 
ponds.” ? 

The doctrine which has received the sanction of the majority of 
the Supreme Judicial Court of Massachusetts presents a new 
danger to the mill-owners of a great manufacturing community. 
In reliance upon the general opinion and the unbroken legislative 
practice of many years, that the right to the uninterrupted flow of 
water in a natural stream, whatever its source, is absolute prop- 
erty, entitled to all the protection afforded by the Constitution, 
riparian lands and flowage rights have been purchased, and 
factories, great in extent and number, have been erected upon 
nearly every stream in Maine and Massachusetts, which is favor- 
ably situated and capable of furnishing water-power. Now, the 
mill-owners, who have made their investments in reliance upon a 
continuous supply of water, learn, for the first time, that when the 
stream furnishing their power happens to come from or flow 
through a “great pond,” the only hope of protecting their prop- 
erty lies in a watchful oversight of the Legislature, as it meets 
from year to year, to prevent legislation which may take away 
their property. Already the precedent set by the act of 1886 in 
favor of the city of Fall River has been followed by statutes 
granting similar rights to several cities and towns.? Still others 
are said to have been merely awaiting the decision in the Watuppa 
Pond cases before making application to the Legislature for like 
privileges. The importance of the decision is not confined to 
Massachusetts. The Colony Ordinance of 1641-47 is also a 
part of the law of Maine, and the reasoning of the majority of the 
court might well be applied to the navigable waters of other 
States. It is, we are told, proposed to have the decision reviewed 
upon writ of error to the Supreme Court of the United States. 
This fact, taken in connection with the importance of the subject, 
may justify an examination of the grounds of the decision. 

Before entering upon such examination it may be well to recall 
the following rules of law governing the rights of riparian owners 
at common law: — 

I. The right to the use of a stream of water is incident to the 





'St. of 1869, c. 384. 

* Ayer, Stats. 1887, c. 152, § 4; Malden, ib., c. 416, § 5; New Bedford, ib., c. 114, 
§ 1; Ashburnham, Stats. 1888, c. 398, § 4; Maynard, ib., c. 407, § 4; Millbury, ib., c. 
494, § 4. 
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land through which it passes. In the absence of controlling rights 
acquired by grant or prescription the riparian owners on a stream 
are entitled to the natural flow of the water without any diminution 
or obstruction except such as is incident to its reasonable use by 
the proprietors above. The water of the stream cannot lawfully be 
diverted, except for such use, unless it is returned again to its 
accustomed channel before it reaches the land of the proprietor 
below.! 

II. The diversion of the waters of a spring which is the source 
of a stream is equally a wrongful diversion of the waters as against 
a riparian proprietor on the stream as if the water had been taken 
lower down. The rule is the same where the source of the stream 
is a lake or pond, instead of a spring; fora pond is part of a 
natural watercourse, collected from springs and the adjacent 
watershed, on its way to the sea. The inflow from the springs 
and sources must be at least as large as the outflow by the stream, 
so that, all the time, it is moving and running water, and no owner 
of the land over which the water passes, no matter what may be 
the rate of its flow, has the right to divert it or diminish it to the 
injury of a riparian proprietor below.” 

III. The right of the riparian owner to the undiminished flow 
of the stream is property within the meaning of the Constitution,® 
and the Legislature cannot, even for a public purpose, like supply- 
ing a city with water, authorize the taking of this property — that 
is, authorize the diversion or diminution of the water naturally 
flowing in the stream —without providing for compensation to 
the riparian proprietors whose rights are thereby injuriously 
affected.‘ 

It is therefore clear, as appears to have been admitted by all 
the members of the court in the recent Watuppa Pond cases, that 
the Legislature would not have had the right to authorize the tak- 
ing of the water from the pond to the injury of the riparian pro- 





‘ Elliot v. Fitchburg R.R. Co., 10 Cush. 191; Thurber v. Martin, 2 Gray, 394; 
Chandler v. Howland, 7 Gray, 348; Ware v. Allen, 140 Mass. 513. 

®Dudden v. Guardians of the Poor, 1 H. & N. 627; Hebron Gravel Road Co. z. 
Harvey, 90 Ind. 192; Bennett v. Murtaugh, 20 Minn. 151. 

3Cary v. Daniel, 8 Met. 466; Wadsworth v. Tillotson, 15 Conn. 366; Harding vz. 
Stamford Water Co., 41 Conn. 87. 

“Pumpelly v. Green Bay Co., 13 Wall. 166; Ipswich Mills v. County Commissioners, 
108 Mass. 363; Lee v. Pembroke Iron Co., 57 Me. 481. 
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prietors on the Quequechan, if the North Watuppa Pond had been 
a pond of less than twenty acres. 

The reasoning upon which the majority of the court in the 
cases under consideration base the right of the State to authorize 
the diversion of the waters of a “great pond” without making 
compensation is, in substance, as follows: — 

“The colonies and the provinces derived their rights from the 
king under their several charters. These charters vested in the 
grantees not only the right of soil, but also large powers of 
government and the prerogatives of the crown in the seashores, 
bays, inlets, rivers and other property which were held for the 
use and benefit of all the subjects.” Upon the organization of the 
State government all these rights became vested in the Common- 
wealth. The State, therefore, “has not only the jus privatum, the 
ownership of the soil, but also the yus publicum and the right to 
control and regulate the public uses to which the ponds shall be 
applied.” The Colony Ordinance of 1641-7 defines “ great ponds.” 
“ Although fishing and fowling are the only rights named in the 
ordinance, it has always been considered that its object was to set 
apart and devote the great ponds to public use,” and the de- 
votion to public use is sufficiently broad to include every such use 
as it arises. The riparian owners upon the outlet stream hold 
their land ‘subject to the rights in “ great ponds” reserved by the 
State. The grant of the right to take the water for the use of a 
city without making compensation is a public use. Consequently 
riparian owners on the outlet stream have no redress for the taking 
of the water of the pond. 

The minority of the court rest their dissent upon the fol- 
lowing ground: “ The ordinance secures to the Commonwealth, 
in great ponds, the same kind of ownership in the water that 
an individual purchaser of the entire area of a small pond could 
get by a perfect deed or by an original grant from the gov- 
ernment without restrictions. If this pond had no outlet his 
title to the water in it would enable him to use it in any way he 
might choose. The water in such a pond would permanently 
appertain to the /ocus, and would belong as entirely to the owner 
of the place in which it accumulated as the land itself by which it 
was supported. If his pond happened to be a link in a chain 
through which water made its course from the mountains to the 
sea, his ownership of the water would give him only the reason- 
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able usufruct of it as it was passing by. He could not consume 
it, or put it out of visible existence as he might the solid land 
within his purchase, because such a use of it would be inconsistent 
with the right of his neighbors to enjoy their real property in its 
natural state. In this view, in order to describe the quality of his 
ownership, it*is sometimes said that a riparian proprietor has no 
title to the water itself of a running stream, but only to the 
usufruct of it. In a sense that is true; in another sense he has a 
perfect title to the water, considered as water of a stream; for the 
property is real estate naturally moving in a defined course, and 
he has as good a title as it is possible to have, in view of the nature 
of the subject to which it relates. Merely as an owner, and apart 
from the exercise of sovereignty, which has no relation to these 
cases, the Commonwealth could have no better.” 

The issue between the majority and the minority of the court 
thus resolves itself into the single question whether the ownership 
by the State of the waters of “ great ponds” is something different 
and more extensive than the ownership by a private individual 
of a small pond. 

It will be noted that the majority of the court rest their 
declaration of these larger rights of the public in “ great ponds” not 
upon any peculiar proprietary interest of the State in the soil under 
the pond, but upon the sovereign and governmental rights which 
the State holds as trustee for the public. Obviously the mere owner- 
ship by a private individual of the soil under a pond or stream 
gives no right to the appropriation of the waters themselves, and 
it would hardly be contended that the State would stand in a more 
favorable position than a private owner, so far as merely its pro- 
prietary interest in the soil is concerned. No authority could be 
found for the proposition that the proprietary interest of a State 
in a piece of land in which it owns the fee is not held subject 
to the same limitations as that of a private owner — sometimes 
expressed in the maxim, sic utere tuo ut alienum non ledas. It 
would hardly be supposed that the State, any more than a private 
individual, could dig on its land to the injury of adjacent land, or 
maintain a nuisance thereon. The proprietary interest of the State 
in water flowing over its land must be limited, as in the case of 
a private individual,—to its reasonable use as it passes by; in 
other words, so far as the proprietary interest of the State is con- 
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cerned, no property in the water itself can be predicated. This 
seems to be admitted by all the members of the court. 

If, then, the rights of the State in the waters of a “ great pond ” 
are held to be different or more extensive than the absolute grant 
of a small pond would confer upon a private person, the basis of 
such exceptional rights must be found in the sovereign powers of 
the State over its waters, and in Massachusetts we should expect 
to find such sovereign rights defined either (1) by the words of 
the Colony Ordinance itself, or (2) in the practical interpretation 
given to it by universal custom and legislative practice, or (3) in 
the legal interpretation of its provisions by the judiciary. 

(1.) The ordinance does not, by its terms, purport to reserve to 
the State any exceptional rights. It merely secures to the public 
the right of “free fishing and fowling ” in “ great ponds,” and author- 
izes them “ to pass and repass on foot through any man’s propriety 
for that end, so that they trespass not upon any man’s corn or 
meadow,” and provides that no town shall appropriate to any par- 
ticular person or persons any “ great pond.” In other words, the 
ordinance declares that the towns, in parcelling out their real 
estate, shall retain their great ponds, and, instead of reserving the 
right to use this property to the privileged few, the ordinance 
dedicated the ponds to the use of the public generally for the pur- 
poses named. We fail, therefore, to find in the words of the ordi- 
nance itself any foundation for the assertion by the State of the 
right to drain a “ great pond” without making compensation to 
the riparian proprietors on the outlet stream. 

(2.) There is no general custom, long acquiesced in, upon 
which such a claim of right can be based; on the contrary, the 
universal custom and the unbroken legislative practice in Massa- 
chusetts had proceeded upon the theory that the Commonwealth 
did not possess this extraordinary right in great ponds. It is 
admitted, in the opinion of the majority of the court, that the act 
of 1886, c. 353, granting to the city of Fall River the power to 
take the water, introduced a new policy into the legislation of 
Massachusetts. 

(3.) The decisions prior to the cases under examination do 
not establish any exceptional rights in the State. For two hundred 
and ten years after the enactment of the ordinance no case was 
decided which undertook to determine what the rights in “ great 
ponds” were. In 1851 the object of the provisions in the ordi- 
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nance relating to “great ponds” was first announced by Chief 
Justice Shaw, and since then numerous cases involving the inter- 
pretation of these clauses of the ordinance have been decided. 

In Commonwealth v. Alger, 7 Cush. 53, 68 (1851), Chief Jus- 
tice Shaw says: “ In analyzing this ordinance, which thus appears 
as one act, it appears that that part of it which relates to free fish- 
ing and fowling in all great ponds, and in creeks, coves and rivers 
where the sea ebbs and flows, was taken word for word from the 
‘Body of Liberties,’ section 16.” ... ‘“ The great purpose of the 
16th article of the ‘ Body of Liberties’ was to declare a great prin- 
ciple of public right, to abolish the forest laws, the game laws, and 
the laws designed to secure several and exclusive fisheries, and 
to make them all free.” 

In Cummings v. Barrett, 10 Cush. 186, 188 (1852), an action by 
a riparian owner on the outlet stream against a littoral owner on 
the pond for diminishing the supply of water by cutting ice, Chief 
Justice Shaw first indicated, oditer, what the rights of riparian 
owner on an outlet stream of a pond might be. ‘“ By the Colony 
Ordinance of 1641, Ancient Charters, 148, 149, all great ponds, 
which are defined to be ponds of over ten acres, are declared pub- 
lic; and, though lying within any town, shall not be appropriated 
to any particular person or persons. We are not aware that this 
ancient law has ever been altered. What the rights are of adjacent 
or riparian owners of land bordering on such ponds, has, we 
believe, never been the subject of adjudication or discussion. 
Some rights, we suppose, have always been exercised by such 
proprietors, such as a reasonable use of the water, for domestic 
purposes, and for watering cattle. But in the advanced state of 
agriculture, manufactures, and commerce, and with the increased 
value of land and all its incidents, there will probably be hereafter 
increased importance to the question, whether and to what extent 
such riparian proprietors have a right to the use of the waters, for 
irrigating land, for steam-engines, for manufactories which require 
a large consumption of water, and for the supply of their own ice- 
houses, for delivery to neighbors, and for more distant traffic. 

“In a case between the owners of a mill with the privilege of a 
mill stream, and the riparian owner of land, on a large pond, sup- 
plying such mill stream, the nearest analogy perhaps, and that is 
apparently a strong one, is to that of riparian proprietors, on a run- 
ning stream.” 
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In Tudor v. Cambridge Water Works, 1 Allen, 164 (1861), the 
bill in equity set forth that complainant was the owner of about 
forty-eight acres of land under Fresh Pond, in Cambridge, contain- 
ing about one hundred and eighty-three acres; and also of the shore 
adjoining and of the outlet of the pond and of the land under and on 
both sides of the same; that he and those under whom he claimed 
had for more than forty years taken ice from that portion of the 
surface of the pond now belonging to him, as an article of merchan- 
dise, and that the right to take ice is of great value; that the defend- 
ants’ act of incorporation gave them no right to take water from the 
pond to the injury of the plaintiff; that a late statute authorized 
defendants to take water for the purpose of supplying the inhabitants 
of Cambridge, provided that they should not at any time draw below 
low-water mark, and further authorized defendants to take, hold and 
convey land, water or water rights, under limitations and for pur- 
poses therein expressed, provided that before entering upon land 
or water rights, or taking any water of any persons or corporation, 
they should file their petition to this court, praying for the 
appointment of commissioners to assess damages, if any; that 
such commissioners had not been appointed, nor had defendants 
filed such petition, but they had entered upon water rights of 
plaintiff and had taken and drawn off water from his land, and 
diverted the water from his outlet, by means whereof his right to 
take ice and his fish rights were injured. To this bill the defend- 
ants filed a general demurrer, and their counsel argued that, as 
there was no averment that water had ever been drawn below low- 
water mark, the right granted to defendants to take the water to 
that extent was independent of private rights, because “ the Legis- 
lature had the right to provide that the defendants might take 
water from the pond for the purpose specified, without payment of 
damages. It is a great pond, and by the Colonial Ordinance of 
1641 such ponds shall not be appropriated to any particular per- 
son. They remain, therefore, the property of the Common- 
wealth.” The court overruled the demurrer on the ground that the 
bill stated a sufficient case for the interposition of equity to prevent 
a nuisance, and the demurrer admitting, as it did, the facts stated to 
be true, the court could not ‘“‘ assume that the defendants have not 
infringed on the private property and rights of the plaintiff, nor 
that he had no such title or right as averred in the bill.” On the 
point taken by counsel the court say: “If he [the complainant] 
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is the owner of such rights as he avers, then the defendants have no 
authority to take them without suitable compensation; nor can the 
Legislature give to the defendants any power to appropriate them 
without affording a remedy to the plaintiff, by which he can 
recover the value of his property, which has been thus taken for a 
public use.” Thus the court met the earliest intimation that the 
State, through its so-called ownership of great ponds, could take 
their waters to the detriment of private rights, without compensa- 
tion. 

Inhabitants of West Roxbury v. Stoddard ef al/., 7 Allen, 158 
(1863), was an action by the town of West Roxbury against the 
defendants for entering upon Jamaica Pond and carrying away a 
large quantity of ice which the plaintiffs claimed was theirs by 
virtue of their ownership of the pond. The plaintiffs maintained 
that, by the act of May 3, 1636, the territory which includes 
Jamaica Pond was granted to the town of Roxbury; that, by this 
grant and the authority conferred on towns by the acts of 1635 
and 1684, the fee of the land on which the pond lies, including the 
water of the pond, vested in that town; that subsequently, in 1851, 
on a division of the town, the title passed to West Roxbury. The 
defendants owned land on the borders of the pond, and without 
permission, and in the face of express prohibition from the town, 
proceeded to cut and carry away ice as merchandise. The court 
gave judgment for the defendants, taking the ground that, assum- 
ing the fee in the land to be in the town of West Roxbury, as 
claimed, that fact did not prevent the Ordinance of 1641-1647 
from applying to the pond, because “ the towns were public bodies, 
organized for public purposes; and any property granted to them, 
which had not been conveyed to private persons, they might right- 
fully, by the law and usage of the colony, be required to devote to 
such public uses as the legislative authority should, by general 
laws, designate and determine.” Hence “ great ponds, containing 
more than ten acres, which were not before the year 1647 appro- 
priated to private persons, were by the colony ordinance made 
public, to lie in common for public use,” ... “whether at that 
time included in the territory of a town or not.” In delivering this 
opinion, the court declare, for the first time, the purposes, other 
than those specifically enumerated in the ancient ordinance, for 
which the great ponds are to be deemed to be devoted to public 
use, in the following language: ‘“ The uses which may be made 
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of the water of ponds and lakes in Massachusetts, by littoral 
proprietors, have never been judicially determined; but by long 
and well-established usage they are undoubtedly numerous. Cum- 
mings v. Barrett, 10 Cush. 188. With the growth of the commu- 
nity, and its progress in the arts, these public reservations, at first 
set apart with reference to certain special uses only, become capa- 
ble of many others which are within the design and intent of the 
original appropriation. The devotion to public use is suff- 
ciently broad to include them all, as they arise. . . . Fishing, 
fowling, boating, bathing, skating or riding upon the ice, taking 
water for domestic or agricultural purposes or for use in the arts, and 
the cutting and taking of ice, are lawful and free upon these ponds, 
to all persons who own lands adjoining them or can obtain access to 
them without trespass, so far as they do not interfere with the rea- 
sonable use of the pond by others, or with the public right, unless 
in cases where the Legislature have otherwise directed.” 

It will be noted that the so-called ownership by the public of 
the pond is, so far as the rights are thus set forth, practically 
an easement to use the pond in a reasonable manner for any of 
the purposes for which as a fond it is serviceable, and that it does not 
extend beyond the rights which a private individual would in Mas- 


sachusetts possess in a pond of less than twenty acres owned by 
him. 


In Paine v. Woods, 108 Mass. 160 (1871), a complaint under 
the mill acts for overflowing, by means of a dam, a tract of land 
bounded on a “great pond,” the law of “great ponds” is 
likened to that of tide waters, and thereby the ownership of the 
State in lands underneath the pond is impliedly affirmed. 

In Fay v. Salem and Danvers Aqueduct Co., 111 Mass. 27(1872), 
the plaintiff was a littoral proprietor on a “ great pond,” and 
sought damages from an aqueduct corporation to which the 
Legislature had granted the right to draw water from the pond. The 
act provided for the payment of damages suffered by any one by 
the taking of the water. The plaintiff complained that, by the with- 
drawal of the water from the pond, his house was rendered uncom- 
fortable, and unfit for the purposes for which it was designed. The 
petition was dismissed. This case is cited by the majority of the 
court in the recent Watuppa Pond cases as similar to the one at 
bar. Butthe explanation of the decision given in Fay v. Salem and 
Danvers Aqueduct Co., in the dissenting opinion, shows that the 
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case cannot be relied upon to support the conclusion reached bythe 
majority of the court. Referring to that case, Mr. Justice Knowlton 
says: ‘ His petition was dismissed on two grounds. One was that 
such an injury was too remote to be the subject of an assessment of 
damages under the statute, and the other that he had no private 
right of property in the pond. It has been held in several of the 
above-cited cases that the public, as well as the land-owners along 
a great pond, may make a reasonable use of it for obtaining water, 
and for fishing, fowling, bathing, boating and skating. In other 
words, every member of the community who can gain access to it 
has the same rights in it that riparian proprietors commonly have 
in similar ponds. It was therefore decided that a land-owner upon 
it, whose land comes only to the water’s edge, has in it no separate 
right, but only a right as one of the public. That which would 
otherwise be his private right is held to be merged in his public 
rights. See Lyon v. Fishmongers’ Co., 10 Ch. App. 679. It 
follows, therefore, that when the Legislature grants those rights 
to an individual or corporation, it does not deprive him of property. 
He is presumed to have bought his land knowing that he could 
acquire no property in the pond, and trusting to the probable pres- 
ervation of the public rights for his enjoyment of it. 

“But these decisions do not touch the question whether the 
owner of land upon a watercourse below can be deprived of water 
by diversion at the fountain head. Mr. Justice Gray says, in the 
opinion in the case which we are considering, that the Legislature 
‘had full authority to grant the right to an aqueduct corporation 
to take and conduct the water of the pond for the use of the inhabit- 
tants of towns in the neighborhood ; making due compensation for 
any private property taken for this public use.’ But the cases I 
have cited show that depriving a riparian proprietor upon a run- 
ning stream of the use of water, by diverting it at a pond above, is 
taking his property, within the meaning of those words in the 
constitution. This very case, therefore, recognizes the constitu- 
tional requirement of compensation to those whose water rights are 
taken in this way.” 

“In Fay v. Salem and Danvers Aqueduct, «bz supra, it is said of 
the water that ‘the Legislature, and the respondents acting under 
their authority, had the right to take and draw it off for the public 
use. But this was merely a statement of their right in reference 
to the petitioners, who had no rights in it, and not of a general 
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right to take it without compensation as against riparian propri- 
etors upon a stream below. For not only is the necessity to make 
compensation for property so taken recognized in a former part of 
this opinion, but the statute under which the suit was brought 
provided for it, and the court expressly held, in an opinion by 
Chief Justice: Bigelow in a former suit between the same parties, 
that the taking of this very water was an exercise of the right of 
eminent domain. Statute 1850, chapter 273. Fay v. Salem and 
Danvers Aqueduct, 9 Allen, 577.” 

That the real ground upon which the decision in Fay v. Salem 
and Danvers Aqueduct Co., 111 Mass. 27, rests, was the remoteness 
or the peculiar nature of the damage suffered by the petitioner, and 
not the right of the Commonwealth to drain the pond at its pleasure 
without making compensation, appears from Bailey v. Inhabitants 
of Woburn, 126 Mass. 416 (1879), and Watuppa Reservoir Co. v. 
Fall River, 134 Mass. 267 (1883). Both were petitions by ripa- 
rian owners on the outlet stream of “great ponds” for damages to 
their water rights, by the taking of the water from the ponds for 
supplying the town of Woburn and the city of Fall River respec- 
tively. In the former case the statute provided that the “town 
of Woburn shall be liable to pay all damages that shall be 
sustained by any persons in their property by the taking of any 
land, water or water rights.” In the latter case the act provided 
that “ the city of Fall River shall be liable to pay all damages that 
shall be sustained by any person or persons in their property by the 
taking” of water from the pond. In both cases it was held that the 
petitioner was entitled torecover. The cases of Cowdrey v. Woburn, 
136 Mass. 409 (1884), and Brickett v. Haverhill Aqueduct Co., 
142 Mass. 394 (1885), are to the same effect. The water sub- 
tracted from the ponds in these four cases belonged to the State in 
the same sense as the water subtracted in the case of Fay v. Salem 
and Danvers Aqueduct Co., 111 Mass. 27. The public purpose for 
which the State authorized its taking was precisely the same in 
each of the five cases; yet the four later decisions show that 
while there may be no right of the riparian owners on a great pond 
to recover for an injury to their houses resulting from drawing 
down the pond, there is a right in the riparian owners on a stream 
fed by a great pond to the maintenance of its ordinary flow, the 
question in each case arising as against the public. These cases 
establish, therefore, that it was the nature of the damage to the 
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littoral proprietor, and not the nature of the Commonwealth’s right 
in the pond, which prevented a recovery in Fay v. Salem and Dan- 
vers Aqueduct Co., 111 Mass. 27. Hence that case does not sup- 
port the position of the majority of the court in the present 
Watuppa Pond cases. 

The cases which have been examined above are the only ones 
in Massachusetts prior to these Watuppa Pond cases relating 
to rights in “great ponds,” except Hittinger v. Eames, 121 Mass. 
539 (1877), and Gage v. Steinkrauss, 131 Mass. 222 (1881), 
which simply reaffirm the doctrine that littoral proprietors on: 
“ great ponds” have no other right to cut ice thereon than any 
other person who can legally obtain access to the ponds ; Common- 
wealth v. Tiffany, 119 Mass. 300 (1876), which affirms the rights of 
the Legislature to resign (as it did by Stat. 1869, chap. 384) 
to the littoral proprietors on ponds between ten and twenty acres 
in extent all privileges previously enjoyed by the public therein; 
and Commonwealth v. Vincent, 108 Mass. 441, and Cole v. Inhabi- 
tants of Eastham, 133 Mass. 65, which declare that the Legislature 
may, with a view to encouraging the cultivation of useful fishes, 
lease to individuals the exclusive right of fishing in great ponds for 
a limited period. 

The only cases in Maine relating to rights in “ great ponds ” are 
Barrows v. McDermott, 73 Me. 441 (1882), where the right of the 
public to fish, and Brastow v. Rockport Ice Co., 77 Me. 100 
(1885), where the right of the public to cut ice, were affirmed. 

We submit, therefore, that at the time of the decision in the 
last Watuppa Pond suits, there was no case in the books establish- 
ing in the public any right in “ great ponds,” other than a private 
individual would possess in Massachusetts in a pond of less than 
twenty acres’ area. There are, it is true, certain dicta in Massa- 
chusetts cases which might seem to favor the view of the majority; 
but, upon more careful examination, they will hardly be regarded 
as authorities in its favor. 

In The Inhabitants of West Roxbury v. Stoddard, 7 Allen, 158, 
168 (1863), Mr. Justice Hoar says: ‘There is no adjudged case 
in which any right in them [great ponds], adverse to the public, 
has ever been recognized; and in the cases in which the water has 
been taken for the supply of towns and cities under legislative 
authority, we are not aware that any private ownership or title to 
the water in any town or city has been asserted and maintained as 
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a ground of damage.” That sentence can be'naturally and gram- 
matically confined in its application to any “ private ownership 
or title” zz a town, but, assuming that the court meant its remark 
to refer as well to “ private ownership” in individuals, still the 
subject-matter of the decision and the whole context show that 
the “ private ownership or title to the water” contemplated by the 
court was ownership in the water of the pond gué pond, and not 
in the water itself. The only question at issue, and the undivided 
attention of the court was upon it, was the right of the public to 
fish, fowl, boat, bathe, skate, ride in or “upon these ponds” (p. 
171), or to take water or ice from these ponds, as against any private 
ownership of any of these uses of the pond; the right of the public, 
or of any one else, to interfere with the natural flow by appropriat- 
ing the water was not in question, and it may be added that such 
appropriation would be inconsistent with the uses named, because 
destructive of the pond. 

Again, in Fay v. Salem and Danvers Aqueduct Co., 111 Mass, 
27 (1872), Mr. Justice Gray says: “ By the law of Massachusetts, 
great ponds are public property, the use of which for taking water 
or ice, as well as for fishing, fowling, bathing, boating, or skating, 
may be regulated or granted by the Legislature at its discretion.” 
We have shown above that the decision in this case contains 
nothing to support the contention of the existence of any right 
in the State to drain the pond without making compensation to 
the riparian owners on the outlet stream. And we may add that 
Mr. Justice Gray cites in support of his dictum only “ Anc. Chart. 
148, 149; Cummings v. Barrett, 10 Cush. 186; West Roxbury v. 
Stoddard, 7 Allen, 158; Paine v. Woods, 108 Mass. 160, 169; 
Commonwealth v. Vincent, 2d. 441; Tudor v. Cambridge Water- 
Works, 1 Allen, 164.” All of these authorities have been exam- 
ined above, and in the last of them the suggestion that the Legis- 
lature might authorize the taking of the water of a “great pond” 
without the payment of compensation was expressly repudiated. 

In Trowbridge v. Brookline, 144 Mass. 139, 143 (1887), where 
the petitioner recovered for damages to her well resulting from 
building a sewer, Mr. Justice W. Allen, delivering the unanimous 
opinion of the court, says: — 

“The decisions in regard to damages occasioned by taking the 
waters of great ponds are also in point. When the Common- 
wealth grants a right to take the water, a provision that payment 
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shall be made for all damages sustained by any person in his 
property by the taking is held to include damages to mill owners 
by depriving them of the water, although they would have no 
right to it as against the Commonwealth or its grantee. Watuppa 
Reservoir v. Fall River, 134 Mass. 267.” The force of that dictum 
is removed by the fact that in Watuppa Reservoir v. Fall River, 
134 Mass. 267, the question under consideration is expressly left 
open, and by the further fact that Mr. Justice W. Allen was one 
of the three dissenting judges in the recent Watuppa Pond cases. 
We submit, therefore, that prior to this decision the cases in 
Massachusetts and Maine had recognized in the public only such 
rights in “ great ponds” as any private individual would have ina 
small pond of which he was the sole littoral proprietor; in other 
words, that the right of the public in “great ponds” was to their use 
gué ponds; they established the full right of the public to use, 
and hence the right in the Legislature to regulate the use of, 
“great ponds,” but not the right to destroy them. There was 
nothing, therefore, in the earlier cases which should have led the 
court to the conclusion that the Legislature could authorize a di- 
version of the water of “ great ponds” without payment of com- 
pensation for the injuries done thereby to riparian owners on the 
outlet stream. On the other hand, the language of the ordinance 
itself does not countenance the position of the majority of the 
court; the unbroken course of legislative practice was opposed to 
it; and the earlier decisions, while not necessarily determining the 
precise point, had established principles which it is difficult to 
reconcile with the view now advanced. To lay down, under such 
circumstances, a doctrine which overturns what had previously 
been regarded as an established rule of property, thus affecting 
most seriously many valuable water privileges, seems like a near 
approach to judicial legislation, and that, too, of doubtful expedi- 
ency. It is a wide departure from the spirit which has in the past 
led the Commonwealth of Massachusetts to foster its manufactur- 
ing industries by every means in its power, and the decision is to 
be regretted especially, because it comes at a time when all the 
restraints imposed by the Constitution and the courts are needed 
to protect private property from the encroachments of the Legis- 


lature. 
Samuel D. Warren, Fr. 


Louis D. Brandeis. 


BosTON. 
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STATUTORY CHANGES IN EMPLOYERS’ LIABILITY. 





O legal principle, with a growth of less than half a century, 
has become more firmly fixed in the common law of to-day, 
than the rule that an employer, if himself without fault, is not liable 
to an employee injured through the negligence of a fellow-em- 
ployee engaged in the same general employment. This exception 
to the well-known doctrine of respondeat superior, although some- 
times considered an old one,! was before the courts for the first 
time in 1837, in the celebrated case of Priestly v. Fowler, 3 
M. & W. 1, which, it is said, has changed the current of decisions 
more radically than any other reported case. Thirteen years 
later the above rule was again laid down in the case of Hutchinson 
v. The York, New Castle, and Berwick Railway Company, 5 Ex. 
343, which definitely settled the law of England. The Scotch 
judges at first repudiated the new doctrine,” but they were quickly 
overruled by the House of Lords on appeal in the two cases of 
the Bartonshill Coal Company v. Reid, and the Bartonshill Coal 
Company v. McGuire, reported in 3 McQueen, 266 and 300. The 
Irish courts have uniformly followed Priestly v. Fowler,’ and no 
recourse to the House of Lords has been found necessary to bring 
them into line. 

The American law, though in harmony with the English, seems 
to have had an origin of its own. In 1841, Murray v. The South 
Carolina Railroad Company, 1 McM. 385, decided that a railroad 
company was not liable to one servant injured through the negli- 
gence of another servant in the same employ. Although this de- 
cision came a few years after Priestly v. Fowler, the latter case 
was cited by neither counsel nor court. It is probable, therefore, 
that the American court arrived at its conclusion entirely inde- 
pendent of the earlier English case, — a fact often lost sight of by 





 Willes, J., in Gallagher v. Piper, 16 C. B. N. Ss. 677, and Pollock, C. B., in Vose ‘v. 
Lancashire and Yorkshire R. Co., 2 H. & N. 728. 

* Sword v. Cameron, 1 Scotch Sess. Cas. 493 (1839); Dixon v. Rankin, 14 Scotch Sess. 
Cas. 420 (1852). 

3 The first case was McEnery v. Waterford and Kilkenny R. Co.,8 Ir. C. L. R. 312 
(1858). 
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those who, in criticising the rule, assert that it all sprang from 
an ill-considered opinion by Lord Abinger in Priestly v. Fowler. 
The leading American case, however, is Farwell v. Boston and 
Worcester Railroad Company, 4 Met. 49, which, following the 
South Carolina case, settled the rule in the United States. It 
has been followed in nearly every jurisdiction, both State and 
Federal. 

To escape liability under the rule, however, the employer must 
be without negligence himself. He must select workmen and 
machinery reasonably suitable for the work in hand, and in 
case of injury he must show that he was unaware of the in- 
competence of the men or the defect in the machinery, and 
that he exercised reasonable care in making his selections. It 
should be noticed, too, that the employer is not exempt from 
liability unless the person causing and the person suffering the 
injury are “ fellow-servants” engaged in the “ same common em- 
ployment.” Without attempting to go into a discussion of the 
much-mooted meaning of these two phrases,’ it will be sufficient 
for the purposes of this paper to say that the tendency of the 
American courts, especially since the case of Chicago, Milwaukee, 
and St. Paul Railway Company v. Ross, 112 U.S. 377, has been 
to interpret them favorably to the employees; while the English 
courts, together with those of Maine, Massachusetts, New York, 
Pennsylvania, and a few other States, have extended the terms to 
include a great variety of cases, thereby increasing largely the 
immunity of the employers. 

This doctrine of common employment, as the above rule is 
generally called, has been bitterly opposed. It rests, at best, 
upon grounds of public policy of thirty or forty years ago, — 
grounds which to-day have perhaps ceased to exist. Be that as 
it may, the fact remains that frequent attempts have been made 
to alter the law by legislation. It should be noticed, however, 
that general statutes afford no relief. Unless provision for 
remedy in cases of negligence of fellow-servants is expressly 
made, the courts apply rigorously the common-law rule excusing 
the master from liability. For instance, in Missouri it is held 
that a statute giving a right of action against a railroad company 
“‘ whenever any person shall die from any injury resulting from, 
or occasioned by, the negligence, unskilfulness, or criminal intent 





1 See Shearman and Redfield on Negligence, vol. 1, chap. x. (1888). 
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of any officer, agent, servant, or employee,” does not alter the 
common-law rule in this respect.’ In Maine, the common law in 
its application to railroad corporations was not changed by R. S., 
chap. 81, § 21, providing that “ every railroad corporation shall 
be liable for all damages sustained by any person in consequence 
of any neglect of the provisions of the foregoing section, or of any 
other neglect of any of their servants, or by any mismanagement 
of their engineer, in an action on the case by the person sustaining 
such damages.” The court held that “ statutes, unless plainly to 
be otherwise construed, should receive a construction not in 
derogation of the common law.” Consequently the words 
“any person” are limited to such persons as are not servants of 
the corporation.? In Randall v. Baltimore and Ohio Railroad 
Company, 109 U.S. 478, the Supreme Court held that a statute 
providing that “the corporation owning the railroad shall be 
liable to any person injured for all damages sustained” by 
neglect to ring the locomotive bell, did not make the corporation 
liable for an injury to a brakeman caused by the negligence of a 
fellow-servant, a fireman. 

Statutes have been passed, however, with the special purpose 
of modifying or abolishing the doctrine of common employment. 
In Georgia, Iowa, Kansas, Wisconsin, Montana, and Wyoming 
the legislatures have guarded the employees of railroad corpora- 
tions from the common-law rule of non-liability. In England, 
Alabama, and Massachusetts the statutory changes have been 
more extensive, and are confined to no special class of workmen. 

The first legislature in this country to attack the growing power 
of the doctrine of common employment was that of Georgia. 
Prior to 1856 there was no right of action in the State by an 
employee when the injury was caused by the negligence of a 
co-employee. In that year a statute* was passed providing that 








Proctor v. Hannibal and St. J. R. Co., 64 Mo. 112. Cf.9 Heisk. 276. 

* Carle v. Bangor and Piscataquis C. & R. Co., 43 Me. 269. 

3 Employers’ liability is slightly increased by the Illinois Miners Acts of 1872 and 
1877, and the Kentucky Statute (2 Stanton’s Rev. Stat. Ky. 510, § 3) as to killing through 
wilful neglect; but more than a passing notice of them is unnecessary. The same is true 
of the English Factory Acts of 7 Vict., c. 15, § 21, and the English Coal-Mines Regula- 
tion Act of 35 and 36 Vict., c. 76, § 26. The California Statute (Codes and Stats. Cal. 
6971, § 1971, and 6970, § 1970), copied by Dakota (Revised Code, 1877, p. 396), makes 
no material change in the common law. 

* Acts of 1855-56, p. 155. 
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employees of railroads could recover, if without negligence them- 
selves, when the injury was caused by the act of a co-employee. 
This statute was incorporated into the successive codes. The 
provisions of the present code relating to employers’ liability 
are the following :'— 


§ 2083. ‘* Railroad companies are common carriers and liable as such. As 
such companies necessarily have many employees who cannot possibly control 
those who should exercise care and diligence in the running of trains, such com- 
panies shall be liable to such employees as to passengers for injuries arising from 
the want of such care and diligence.” 

§ 3036. ‘‘If the person injured is himself an employee of the [railroad] 
company, and the damage was caused by another employee and without fault or 
negligence on the part of the person injured, his employment by the company 
shall be no bar to the recovery.” 


This exception to the common-law doctrine, however, is con- 
fined strictly to railroads, as § 2202 enacts that “ the principal is 
not liable to one agent for injuries arising from the negligence 
or misconduct of other agents about the same business. The 
exception in the case of railroads has been previously stated.” 

How far these different sections modified one another, it became 
necessary for the courts to decide. In Thompson v. Central 
Railroad and Banking Company, 54 Ga. 509, the plaintiff, a 
switchman, was injured by the dropping of a bar of iron on his 
shoulder by the carelessness of some laborers engaged in 
carrying the iron across the defendant’s yard. The court 
below granted a nonsuit, on the ground that the road was not 
liable to an employee for injuries received from co-employees, 
unless connected with the running of trains. To this ruling the 
plaintiff excepted, and the question before the court was, whether 
in a case not connected with the running of trains the road was 
liable. In a previous case,? the court thought there might be 
doubt “ whether the section embraces any injuries but such as are 
sustained from the running of the cars or engine.” The court 
here, however, held the company liable, reversing the judgment. 
This construction has been repeatedly followed and recognized. 
In Georgia Railroad and Banking Company v. Goldwire, 56 Ga. 
196, the court said that these provisions “ declare in unmistakable 





1 Code Ga., 1873. 
*Henderson v. Walker, 55 Ga. 481. This case was decided before, though reported 
after, Thompson’s case. Vide Georgia Railroad v. Ivey, 73 Ga. 499, 503. 
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terms that any employee who is free from fault can recover for 
the negligence of any other employee without respect to whether 
the two were engaged about the same business or not. This is the 
invariable rule that holds between railroad companies and their 
employees, under our code.” In the latest case, Georgia Railroad 
v. Ivey, 73 Ga. 499, the statute was held to apply to an employee 
of the company killed by the carelessness of other employees, all 
engaged in the erection of a bridge. 

In no case, however, can the employee recover unless without 
fault in himself. In Campbell v. Atlanta and Richmond Air Line 
Railroad Company, 53 Ga. 488, it was held that the burden was on 
the plaintiff to show that the injury was caused without fault or 
negligence on his part. A year later, in Thompson’s case, to 
which reference has already been made, it was held that it was for 
the company to show the injured employee either at fault or negli- 
gent. The court adds, in a note’ to its opinion, that, in deciding 
the case before it, consideration of the case in 53 Ga. 488, was 
inadvertently omitted. It was shown, however, in Central Railroad 
and Banking Company v. Kelly, 58 Ga. 107, 113, that these two 
cases might be reconciled by applying this test,—that if the 
plaintiff is wholly disconnected with duties about the particular 
business in which he was hurt, the presumption of law that he is 
without fault arises; but if he was engaged in the duty in the dis- 
charge of which he was hurt, the burden is on him to show that 
he was without fault. In Savannah, Florida, and Western Railway 
v. Barber, 71 Ga. 644, it is pointed out that a charge to the effect 
that the burden is on the plaintiff to show not only himself blame- 
less, but the defendant negligent, is erroneous. ‘ The moment the 
plaintiff proves to the jury either, the legal presumption proves the 
other until rebutted, and the defendant must rebut that pre- 
sumption.” 

The next State to alter the law was Iowa. Down to 1862 the 
common-law rule prevailed.? In that year the Legislature passed 
an act, chap. 169, of which the seventh section provided that 
“every railroad company shall be liable for all damages sustained 
by any person, including employees of the company, in consequence 
of any neglect of the agents or by any mismanagement of the 
engineer or other employees of the corporation, to any person sus- 





P. 513. * Sullivan v. The M. & M. R.R. Co., 11 Ia. 421. 
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taining such damage.” Objection was at once made to the act as 
unconstitutional; but the objection was overruled by the court in 
McAunich v. Mississippi and Missouri Railroad Company, 20 Ia. 
338." 

Under this statute the court has held, in Hunt v. Chicago and 
North Western Railroad Company, 26 Ia. 363, that the liability 
of the company was measured by a different standard of negli- 
gence from that applied in cases of injury to passengers. While 
extraordinary care and caution are required with respect to 
passengers, only ordinary care is due to the employee. Wright, 
J., dissented on the ground that the same rule should be applied 
to both passenger and employee. 

The original law of 1862, twice amended (by ch. 121, 13 G.A,, 
and ch. 65, 14 G. A.), was incorporated into the Code of 1880, vol. 
i., § 1307, where it now stands in the following form: — 


‘*Every corporation operating a railway shall be liable for all damages sus- 
tained by any person, including employees of such corporation, in consequence 
of the neglect of agents, or by any mismanagement of the engineers or other 
employees of the corporation, and in consequence of the wilful wrongs, whether 
of commission or omission, of such agents, engineers, or other employees when 
such wrongs are in any manner connected with the use and operation of any rail- 
way on or about which they shall be employed, and no contract which restricts 
such liability shall be legal or binding.” 


This statute has given rise to much litigation. The clause 
limiting the liability of the company to employees engaged in 
operating a railway has been strictly construed. It has been 
held, for instance, that an employee whose duties consisted in 
operating the turn-tables, opening the doors of the engine-house, 
and shovelling off the snow, was not within the statute as operating 
a railway. Hence to him the common-law rule applied, pre- 
venting a recovery for an injury suffered through the negligence 
of a fellow-servant.? 

The same is true of a mechanic in a machine-shop of the com- 
pany ;? of one whose duty it was to repair cars standing on a side- 
track, and occasionally to ride on the road to make such repairs ;* 





1See also Deppe v. The Chicago, R. I., & P. R.R. Co., 36 Ia. 52, and Bucklew v. The 
Central Iowa Ry. Co., 64 Ia. 603. 

? Malone v. B., C. R., & N. R. Co., 65 Ia. 417. 

3 Potter v. C., R. L., & P. R. Co., 46 Ia. 399. 

‘Foley v. C., R. 1., & P. R. Co., 64 Ia. 644. 
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of track repairers; of employees engaged in hoisting coal into 
a coal-house,” or loading a car; of one who kept the appliances 
in a round-house in proper condition. The statute does apply, 
however, and give relief to one engaged in working on a bridge 
and occasionally required to ride on the train in the course of his 
employment;® to a section hand;® to one engaged in shovelling 
gravel from a gravel train;? to one operating a dirt train;® to a 
detective walking on the track looking for obstructions ;*° and to i. 
foreman of gang of workmen employed in the construction and 
repair of bridges on the road.” 

Whether or not the character of the plaintiffs employment 
brings him within the provision of the code is a question of fact 
for the jury.” 

A receiver comes within the meaning of the statute as a per- 
son managing a railway. Although he is not liable personally, a 
judgment against him could be satisfied out of the funds in his 
hands.” 

It should be borne in mind that in all these cases coming up under 
the statute, if the employee is guilty of contributory negligence 
he has no remedy. The burden is on the plaintiff to show that he 
was in the exercise of due care.’ It may be inferred, however, 
from the circumstances of the case, without direct proof.“ 

In Kansas the first attempt to modify the law was made in 
1874, by the passage of chap. 93, § 1, of the acts of that year. 
This act was subsequently incorporated into the Civil Code, now 
reading as follows: — 
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‘* Every railroad company organized or doing business in this State shall be 
liable for all damages done to any employee of such company in consequence 



















1 Matson v. C., R. I., & P. R. Co., 68 Ia. 22. 
2 Luce v. C., St. P., M. & O. R. Co., 67 Ia. 75. 

3 Smith v. B., C. R., & N. R. Co., §9 Ia. 73. 

“Manning v. B., C. R., & N. R. Co., 64 Ia. 240. 

5 Schroeder v. C., R. I., & P. R. Co., 47 Ia. 375. 

6 Fraudsen v. C., R. L., & P. R. Co., 36 Ia. 372. 

7™McKnight v. I. & M. R. C. Co., 43 Ia. 406.. 

8 Deppe v. C., R. L., & P. R. Co., 36 Ia. 52. 

®Pyne v. C., B., &Q. R. Co., 54 Ia. 223. 

1 Houser v. C., R. L., & P. R. Co., 60 Ia. 230. 

1! Schroeder v. C., R. L., & P. R. Co., 41 Ia. 344. 

12 Sloan v.C. I. R. Co., 62 Ia. 728. 

18 Rusch v. City of Davenport, 6 Ia. 443, 452; Baird v. Morford, 29 Ia. 531. 
Nelson v. C., R. I. & P. R. Co., 38 Ia. 564. 
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of any negligence of its agents, or by any mismanagement of its engineers or 
other employees, to any person sustaining such damage.” ! 


This provision, it will be seen, was copied almost verbatim 
from the Iowa Act of 1862; like its predecessor, it was at once 
assailed as unconstitutional, but with the same ill success.2 Not 
only is the act constitutional, but a contract in contravention of it 
has been held void.° 

The statute gives to employees the same rights as those enjoyed 
by strangers. It gives the former, however, no greater rights. It 
does not “ make the corporation responsible to them for the acts 
and conduct of agents and employees outside the scope of their 
duties, or chargeable with the knowledge of a notice to employees 
in such matters.” 4 

In Atchison, Topeka, & Santa Fé Railway Company v. Koehler, 
37 Kas. 463, it was held that a man employed to work about 
the track and in the yard of the railroad company, injured by the 
negligence of a fellow-servant, came within the provisions of the 
act. The case of Union Pacific Railway Company v. Harris, 
33 Kas. 416, is cited as authority for the decision. In that 
case a section-man who, with others, was engaged in unload- 
ing from a car rails to be used in the repair of the track, was 
injured by the carelessness of his co-employees, whereby a rail was 
thrown on his foot. He was held to be within the protection of 
the statute. 

Wisconsin presents the curious example of a State which has 
attempted to change the doctrine of common employment by 
statutory provisions, and then abandoned the attempt and gone 
back to the old doctrine. Up to 1875 the common-law rule of 
employers’ liability held sway.5 In that year a statute ®° was passed 
making railroad companies liable for injuries to servants. The 
law, § 1816 R. S., 1878, is as follows: — 


‘‘ Every railroad corporation shall be liable for all damages sustained by any 
agent or servant thereof by reason of the negligence of any other agent or ser- 





1 Compiled Laws of Kansas, 1885, § 5204. 

? Missouri Pacific R. Co. v. Haley, 25 Kas. 35. 

3 Kansas Pacific R. Co. v. Peavey, 29 Kas. 169. 

4Solomon R. Co. v. Jones, 30 Kas. 601, 609. 

5 Chamberlain v. M. & M. R. Co., 7 Wis. 425; Anderson v. M. & St. P. Ry. Co., 37 
Wis. 321. 

6 Laws of 1875, chap. 173. 
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vant thereof without contributory negligence on his part, when sustained within 
this State, or when such agent or servant is a resident of, and his contract of 
employment was made in, this State, and no contract, rule, or regulation between 
any such corporation, or any agent or servant, shall impair or diminish such 
liability.” 


This section of the Revised Statutes was repealed in 1880,' and 
to-day the common-law rule has no restrictions placed on it by 
legislation.? The only case which ever reached the Supreme 
Court was Gumz, admx., v. Chicago, St. Paul, and Minneapolis 
Railway Company, 52 Wis. 672, decided in 1881, in which a 
nonsuit ordered by the court below was sustained on the ground ‘ 
that there was no negligence on the part of the agent or servant 
of the company causing the injury. 
The statutes in the two Territories, Wyoming and Montana, have 
never been before the courts. They read as follows: — 


Compiled Laws of Wyoming (1876), 512, chap. 97 (approved 1869): ‘* Any 
person in the employment of any railroad company in this territory who may be 
killed by any locomotive, car, or other rolling stock, whether in the performance 
of his duty or otherwise, his widow or heirs may have the same right of action 
for damages against such company as if said person so killed were not in the 
employ of saidcompany; any agreement he may have made, whether verbal or 
written, to hold such company harmless or free from an action for damages in the 
event of such killing shall be null and void, and shall not be admitted as testi- 
mony in behalf of said company in any action for damages which may be brought 
against them; and any person in the employ of said company who may be in- 
jured by any looomotive, car, or other rolling stock of said company, or by other 
property of said company, shall have his action for damages against said com- 
pany the same as if he were not in the employ of said company, and no agree- 
ment to the contrary shall be admitted as testimony in behalf of said company.” 

Laws of Revised Statutes of Montana (1879), 471, § 318: — 

‘* That in every case the liability of the [railroad] corporation to a servant or 
employee acting under the orders of his superior shall be the same, in case of 
injury sustained by default or wrongful act of his superior, or to an employee not 
appointed or controlled by him, as if such servant or employee were a passenger.” 








Such is the history of employers’ liability legislation down to 1880. 
Four States and two Territories have passed statutes practically 
abolishing the doctrine of common employment, but only in the 
single case of railroad employees. In Iowa the exemption is 
restricted closely to those employees actually engaged in the 
hazardous business of railroading. In Georgia and Kansas a 












1 Laws of 1880, chap. 232. 
* Heine v. C.& N. W. Ry. Co., 58 Wis. 525; Peace v.C. & N. W. Ry. Co., 61 Wis. 163. 
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broader rule prevails. In Wyoming the exceptions are limited 
to injuries occasioned by the rolling-stock, — a phrase which in time 
will be frequently before the courts for definition. In Montana the 
employee and the passenger are treated, in many respects, with 
the same consideration. In three of these jurisdictions — Iowa, 
Wisconsin, and Wyoming — any attempt to contravene the statute 
by contract or otherwise is expressly prohibited. In one — Kansas 
— such an attempt, although not expressly prohibited, is not sus- 
tained by the courts. Of these six jurisdictions, one only has 
repealed the statutory provisions. In the other five they remain 
in full force and operation. Whenever contracts in contraven- 
tion of the statute, however, are allowed, the will of the Legisla- 
ture is easily thwarted. 

The next step in the history of legislation on this subject is an 
important one. The harshness of the rule of non-liability of em- 
ployers, increased rather than diminished by the constant flow of 
decisions, led to an extensive agitation of the question in England, 
in which the workingmen’s associations took a prominent part. 
In 1877 the attention of Parliament was called to the subject, but 
it was not till 1880 that “The Employers’ Liability Act”! was 
finally passed. The provisions of this act are as follows: — 


‘*Where, after the commencement of this act, personal injury is caused to a 
workman — 

(1.) By reason of any defect in the condition of the ways, works, 
machinery, or plant, connected with or used in the business of the em- 
ployer; or 

(2.) By reason of the negligence of any person in the service of the 
employer who has any superintendence intrusted to him whilst in the 
exercise of such superintendence; or 

(3-) By reason of the negligence of any person in the service of the 
employer to whose orders or directions the workman at the time of the 
injury was bound to conform and did conform, where such injury resulted 
from his having so conformed; or 

(4.) By reason of the act or omission of any person in the service of 
the employer done or made in obedience to the rules or by-laws of the 
employer, or in obedience to particular instructions given by any person 
delegated with the authority of the employer in that behalf; or 

(5.) By reason of the negligence of any person in the service of the 
employer who has the charge or control of any signal, points, locomotive 
engine, or train upon a railway, — 

the workman, or in case the injury results in death, the legal personal represen- 
tatives of the workman, and any persons entitled in case of death, shall have the 





1 43 and 44 Vict., c. 42. 
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same right of compensation and remedies against the employer as if the workman 
had not been a workman of, norin the service of, the employer, nor engaged in 
his work.” 


To recover, however, it must appear that the defect in (1) arose 
from the negligence of the employer, or of some one intrusted by 
him with the duty of keeping the works in proper condition. If 
the workman knew of the defect, and failed to give notice within a 
reasonable time, his remedy is barred. The sum receivable as 
compensation is limited to the amount of estimated earnings, during 
three years preceding the injury, of a person in the same grade 
as the injured employee. Notice of injury must be given within 
one week, and action begun within six months, of the occurrence 
of the accident, or, in case of death, within twelve months. 

Any penalty paid under act of Parliament to a workman shall be 
deducted from the compensation which that workman may receive 
for the same cause of action under the provisions of this act. “A 
person who has superintendence intrusted to him” is defined as 
‘a person whose sole or principal duty is that of superintendence, 
and who is not ordinarily engaged in manual labor.” The ex- 
pression “ workman” means a railway servant, and any person to 
whom the Employers and Workmen Act of 1875 applies, z.e., 
laborers, servants in husbandry, journeymen, artificers, handicrafts- 
men, mechanics, miners, and in general any one engaged in 
manual labor.’ 

In theory the act was far-reaching in its purport. In practice 
it has fallen far short of accomplishing the results expected of it. 
This is largely due to the omission of any provision prohibiting 
contracts in contravention of the act. Taking advantage of this 
fact, many railway and mining companies, private corporations, 
and individuals, with more or less persuasion compelled their 
employees to sign contracts of hire releasing them from liability 
for damage under the act. The question of the validity of such 
contracts came up in the case of Griffiths v. Earl of Dudley, 9 
Q. B. D. 357, which held, not only that an employee may contract 
himself out of the protection of the act, but that such a contract 
will bar the right of his widow to sue in case the injury results in 





1 This does not include an omnibus conductor (Morgan v. London General Omnibus 
Company, 13 Q. B. D. 832), nor the driver of a tram-car (Cook v. North Metropolitan 
Tramways Company, 18 Q. B. D. 683). 
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his death. The effect of the decision is, that the employee can 
bargain away the rights of his family, secured by Lord Campbell’s 
Act, as well as his own right to recover damages. Under the influ- 
ence of this case, it is now, it is authoritatively stated, a very com- 
mon practice for employees to sign such contracts. So, at the 
outset, a large class of operatives and laborers have to be omitted 
in considering the practical results of the act. Add to this the 
fact, shown by carefully compiled statistics, that in eighty-nine per 
cent. of all the cases decided under the act, the plaintiff has failed 
to maintain his action because of contributory negligence, and it 
will be seen that the number of employees actually benefited by 
the act is small. Moreover, the act does not abolish the defence 
of common employment. It is still a good defence in certain cases. 
If the person causing, and the person suffering, the injury are fel- 
low-servants of the same grade, the liability of the master remains 
unchanged. The act does do away, however, with much of the 
law that has grown up since Priestly v. Fowler, the very law which 
has been most complained of by workmen. 

As would be expected, actions on the Employers’ Liability Act 
have been frequent, and the number of cases which have reached 
the higher courts is numerous. 

Under sub-section one, relating to “defect in the condition of 
the ways, works, machinery, or plant,” it has been held that a 
vicious horse is a defective “ plant;”' that “works” must be 
taken to mean works already completed, and not works in course of 
construction, which are on completion to be connected with the 
business of the employer; ? that “ defect in the condition of ma- 
chinery” includes unsuitable machinery, and is not confined to 
cases where the machinery has become defective; * that the same 
clause covers a case where the machine, though not defective in 
its construction, was, under the circumstances in which it was 
used, calculated to cause injury to those using it;* that obstacles 
lying in the way which do not in any degree alter the fitness for 
the purpose for which it is generally used, and cannot be said to 
be incorporated with it, do not make it defective within the mean- 
ing of the section. A “defect in the condition of the way” 
was not shown by the following facts: There were two wells 








1 Yarmouth v. France, 19 Q. B. D. 647. ? Howe v. Finch, 17 Q. B. D. 187. 
3 Cripps v. Judge, 13 Q. B. D. 583. 4 Heske v. Samuelson, 12 Q. B. D. 30. 
5 McGiffin v. Palmer’s Shipbuilding and Iron Company, 10 Q. B. D. 1. 
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in a house, one intended for an elevator and the other for a 
stairway; rubbish was frequently thrown down the first; in the 
second the men placed their ladders to reach the upper stories ; 
in time this well was filled in with the stairs, and the ladders were 
transferred to the other well; while ascending, a workman was 
injured by the throwing of rubbish down upon him.’ 

Under sub-section two it has been held that the employer is 
liable, though the superintendent, when negligent, is voluntarily 
assisting in manual labor.2 The superintendent need not, of 
necessity, have actual superintendence over the workman injured. 
In another case, the plaintiff and one X. were engaged with others 
in loading sacks of corn into the hold of a vessel. X.’s duty was 
to guide with a guy-rope the beam of the crane used in lowering 
the sacks, and to give direction when to lower and hoist the chain. 
By his negligence in not using the guy-rope, the sacks fell down 
the hatchway and injured the plaintiff; but it was held that X. was 
“ engaged in manual labor,” and was not “a person having super- 
intendence intrusted to him.”* A somewhat similar case was 
Kellard v. Rooke, 19 Q. B. D. 585. The plaintiff, with other work- 
men, was stowing bales of wool in the hold ofa ship. The men 
were divided into gangs, with a foreman for each gang. The bales 
were drawn to the hatchway, and then dropped down to the work- 
men below. The foreman of the plaintiff's gang worked on deck 
and signalled the men below before a bale was dropped. By his 
failure to give the customary signal the plaintiff was injured by 
the falling of a bale. It was held that the injury was not caused 
by the negligence of a person who had “ any superintendence in- 
trusted to him, whilst in the exercise of such superintendence,” or 
by reason of the “ negligence of any person in the service of the 
defendant, to whose orders or direction the plaintiff was bound to 
conform,” z.¢., the foreman did not come within the provisions of 
either sub-section two or three. 

Under sub-section five there have been numerous cases before 
the courts. ‘ Railway” is not confined to railways operated by 
railway companies, but includes a temporary railway laid down by 
a contractor for the purposes of the construction of works.® A 





?Pegram v. Dixon, 55 L. J. Q. B. 447. 

* Osborne v. Jackson, 11 Q. B.D. 619. = 8 Ray w. Willis, 51 J. P. 519. 
* Shaffers 7. General Steam Navigation Company, 10 Q. B. D. 356. 

> Doughty v. Firbank, 10 Q. B. D. 358. 
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steam crane fixed on a trolly and propelled by steam along a set 
of rails, when it is desired to move it, is not a locomotive engine.’ 
H., employed as a “capstan-man” by a railway company, pro- 
pelled a series of trucks along a line of rails without giving the 
usual warning. Consequently, the plaintiff, employed in similar 
work a hundred yards off, was injured. The capstan was set in 
motion by hydraulic power communicated to it by H. from a sta- 
* tionary engine. It was held, under these facts, that H. was a per- 
son who had the control of “a train upon a railway.” A person 
employed in the signal department of a railway, whose duty is to 
clean, oil, and adjust the points and wires of the locking apparatus 
along the line, under the orders of the inspector of that depart- 
ment who is responsible for the same, is not a person having 
‘charge or control” of the points.° 
Alabama was the first of the American States to follow the ex- 
ample of Great Britain in passing an Employers’ Liability Act. 
On February 12, 1885, the Legislature passed an act entitled “ An 
Act to define the liabilities of employers of workmen for injuries 
received by the workman while in the service of the employer.” 
This act was elaborated somewhat for the new Code of 1887, where 
it now stands, as follows: *— 























‘* When a personal injury is received by a servant or employee in the service 
or business of the master or employer, the master or employer is liable to answer 
in damages to such servant or employee, as if he werea stranger, and not engaged 
in such service or employment, in the cases following : — 

1. When the injury is caused by reason of any defect in the condition 
of the ways, works, machinery, or plant connected with or used in the 
business of the master or employer. 

2. When the injury is caused by reason of the negligence of any person 
in the service or employment of the master or employer who has any 
superintendence intrusted to him, whilst in the exercise of such superin- 
tendence. 

3. When such injury is caused by reason of the negligence of any 
person in the service or employment of the master or employer, to whose 
orders or directions the servant or employee, at the time of the injury, was 
bound to conform, and did conform, if such injuries resulted from his 
having so conformed. 

4. When such injury is caused by reason of the act or omission of any 
person in the service or employment of the master or employer, done or 









* Murphy v. Wilson, 48 L. T. 788. 
2 Cox v. Great Western Railway Company, 9 Q. B. D. 106. 

3 Gibbs v. Great Western Railway Compary, i2 Q. B. D. 208. 
* Civil Code, 1887, i, § 2590. 
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made in obedience to the rules and regulations or by-laws of the master or 
employer, or in obedience to particular instructions given by any person 
delegated with the authority of the master or employer in that behalf. 

5- When such injury is caused by reason of the negligence of any person 
in the service or employment of the master or employer who has the 
charge or control of any signal, points, locomotive, engine, switch, car, or 
train upon a railway, or of any part of the track of a railway. 

‘* But the master or employer is not liable under this section, if the servant or 
employee knew of the defect or negligence causing the injury, and failed in a 
reasonable time to give information thereof to the master or employer, or to some 
person superior to himself engaged in the service or employment of the master or 
employer, unless he was aware that the master or employer or such superior 
already knew of such defect or negligence; nor is the master or employer liable 
under subdivision one, unless the defect therein mentioned arose from, or had not 
been discovered or remedied owing to, the negligence of the master or employer, 
or of some person in the service of the master or employer, and intrusted by him 
with the duty of seeing that the ways, works, machinery, or plant were in proper 
condition.” 


Then follow two brief sections (§§ 2591, 2592) allowing the 
personal representative to sue if injury results in death, and ex- 
empting damages recovered by the servant from payment of debts 
or other legal liabilities. 

This statute, as was pointed out by the court in the first case 
coming up under it, “is a substantial copy of the English act.” 
It gives the employee a right of action in certain cases as if he 
was one of the public, taking away from the employer the defence 
of common employment; but “when the employee who is in- 
jured and the employee whose negligence caused the injury are 
of the same grade, and as to all employees who do not come 
within either of the specified classes, the common-law rule still 
applies.” ! 

Although there has been a number of cases on the statute in 
the lower courts, up to the present time only two cases, besides 
the one just referred to, have reached the Supreme Court. In 
Georgia Pacific Railway Company v. Brooks, 4 So. Rep. 289, 
the court held that a hammer used for driving spikes into cross- 
ties on a railroad was not “‘ machinery” within the meaning of the 
act. In Georgia Pacific Railway Company v. Propst, 4 So. Rep. 
711, the question as to who could claim the benefit of the statute 
came up. The court said: “Under the statute, the party claim- 
ing damages must be an employee at the time of the injury by 








? Mobile & Birmingham Ry. Co. v. Holbron, 4 So. Rep. 146 (May, 1888). 
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contract, express or implied, binding on the defendant; and the 
injury must be received while rendering the service required by 
the particular employment or in obeying the order of a superior 
to which the employee is bound to conform. Injury received 
while doing other more hazardous service not pertaining to the 
employment, by way of accommodation, or self-assumed, is not 
sufficient. . . . The burden is on the plaintiff to prove a case 
within the provisions of the statute defining the liability of em- 
ployers.” Consequently, where a night watchman at a station, 
accustomed to ride upon defendant’s trains to a neighboring 
station for his meals, was injured, while so riding, by complying 
with the conductor’s request to assist in making a coupling, it was 
held that there was no such employment as brakeman as ren- 
dered the company liable for the injury. 

In Massachusetts, after an agitation of the subject for several 
years, an Employers’ Liability Act was passed in 1887, entitled 
“An Act to extend and regulate the liability of employers to 
make compensation for personal injuries suffered by employees in 
their service.” The provisions of the act are as follows :' — 


‘* Where, after the passage of this act, personal injury is caused to an employee 
who is himself in the exercise of due care and diligence at the time — 

(1.) By reason of any defect in the condition of the ways, works, or 
machinery connected with or used in the business of the employer, which 
arose from, or had not been discovered or remedied owing to, the negligence 
of the employer or of any person in the service of the employer and intrusted 
by him with the duty of seeing that the ways, works, or machinery were in 
proper condition ; or 

(2.) By reason of the negligence of any person in the service of the 
employer, intrusted with and exercising superintendence, whose sole or 
principal duty is that of superintendence. 

(3-) By reason of the negligence of any person in the service of the 
employer who has the charge or control of any signal, switch, locomotive 
engine, or train upon a railroad, the employee, or in case the injury results 
in death the legal representatives of such employee, shall have the same 
right of compensation and remedies against the employer as if the em- 
ployee had not been an employee, nor in the service of the employer, nor 
engaged in its work.” 


This act, it ‘will be noticed, resembles closely the provisions 
made in Alabama, and consequently in Great Britain. The Massa- 
chusetts law, however, goes farther than that of the other State 





’ Acts of 1887, chap. 270. 
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in enacting certain restrictions after the nature of the English act. 
For instance, compensation for personal injury shall not exceed 
four thousand dollars. For death, compensation shall not be less 
than five hundred dollars nor more than five thousand dollars, to 
be assessed with reference to the degree of culpability of the em- 
ployer or the person for whose negligence he is made liable. To 
maintain any action under the statute, notice of the time, place, 
and cause of the injury must be given to the employer within 
thirty days, and action begun within one year, from the date of 
the accident. An employer who has contributed to an insurance 
fund for the benefit of employees may prove in mitigation of dam- 
ages the proportional benefit which the employee seeking to recover 
compensation has received from such contribution. If the em- 
ployee knew of the defect or negligence, and failed to give notice 
thereof, he cannot recover. An employer is made liable to 
employees of a contractor or sub-contractor injured by reason 
of any defect in the condition of the ways, works, machinery, 
or plant, if they are the property of the employer or fur- 
nished by him, and if such defect arose, or had not been dis- 
covered or remedied, through the negligence of the employer 
or of some person intrusted by him with the duty of seeing that 
they were in proper condition. If an employee is instantly killed, 
the widow, or next of kin, if dependent upon the wages of deceased 
for support, may recover as if the death of the deceased had not 
been instantaneous, or as if the deceased had consciously suffered. 
Domestic servants and farm laborers do not come within the scope 
of the act. 

In the Acts of 1888, chap. 155, it was provided that, if the 
incapacity of the person injured prevented the giving of the notice 
within the specified time, the said notice could be given within ten 
days after the incapacity was removed, or, in case of death, within 
thirty days after the appointment of the executor or adminis- 
trator. 

Numerous cases on this statute have been before the Superior 
Court; but as yet only one has been decided in the Supreme 
Court of the State.? 

The facts were as follows: The defendant furnished a movable 
stage for the use of the plaintiff and a fellow-servant, each end 





Ashley v. Hart, October, 1888 (not yet reported). 





EMPLOYERS’ LIABILITY. 229 


being fastened to the house in which they were at work. The 
fellow-servant had charge of lowering one end and the plaintiff 
the other. The former neglected to fasten his end securely, 
whereby the plaintiff was injured. The declaration did not allege 
any defect in the condition of the stage itself. In sustaining a 
demurrer to this declaration, the court says, referring to the 
statute : — 

“This so far changes the common law as to give a right of action 
to a servant who is injured by a defect in the machine, tool, or ap- 
pliance itself, which is furnished for his use, although such a defect 
arose from the negligence of a fellow-servant whose duty it was 
to see that the machine, tool, or appliance was in proper con- 
dition. But it does not give a right of action against the employer 
for the negligence of a fellow-servant in handling or using a ma- 
chine, tool, or appliance which is itself in a proper condition.” 

Thiscase, curiously enough, the first on the subject, points out that 
the doctrine of common employment still exists in Massachusetts, 
as it does in Great Britain and in Alabama. The statute, as has 
been noted in the case of the English and Alabama acts, simply 
restricts and limits the application of that doctrine by exempting 
certain cases from its operation. 

Both in Alabama and in Massachusetts the courts will undoubt- 
edly be influenced by the decisions of the English courts. Unlike 
Alabama and Great Britain, however, Massachusetts has a law 
which will prevent private contracts from virtually repealing the 
statutory provisions. By P.S.,chap. 74, § 3, it is provided that — 


‘No person or corporation shall, by a special contract with persons in his or 
its employ, exempt himself or itself from any liability which he or it might other- 
wise be under to such persons for injuries suffered by them in their employment, 
and which result from the employer’s own negligence or from the negligence of 
other persons in his or its employ.” 


As Massachusetts has long been regarded as the stronghold of 
the rule of non-liability of employers, holding that servants in 
command and even vice-principals are fellow-servants within the 
scope of the doctrine of common employment, the passage of an 
Employers’ Liability Act, even if somewhat limited, will have con- 
siderable weight in other jurisdictions.’ Indeed, it seems but a 





1 For a criticism of the Massachusetts doctrine, see Shearman and Redfield on Negli- 
gence, cited supra. A very recent case, Benson v. Goodwin, 17 N.E. Rep. 517, holding 
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question of time when the old harshness of the law in regard to 
employees will be done away with. The tendency of the American 
_ law is to interpret the doctrine of common employment more lib- 
erally in their favor. Great Britain and Massachusetts, jurisdic- 
tions in which their rights were much restricted, have modified the 
law to their advantage. In several of the Southern and Western 
States the doctrine has been abolished as to railroad employees, — 
a class in which injuries are of frequent occurrence. Below these 
surface indications is the trend of public opinion, not supporting 
capital at the expense of labor, nor labor at the expense of cap- 
ital, but favoring a more equitable distribution of the responsibil- 
ity which must fall upon the one or the other whenever labor is 
injured in the employ of capital. 

In conclusion, it is interesting to note that ‘the continental law 
already holds that position towards which our law is slowly 
drifting. In France, under the Civil Code,' an employer is held 
liable to one employee injured by the negligence of a co-em- 
ployee. The law of Italy is the same.? In Germany, owners of 
railroads, mines, quarries, pits, or factories are made liable in cer- 
tain cases for the negligence of employees. 

Marland C. Hobbs. 


Boston, MAss. 





that the mate of a merchantman, and a common sailor under him, were fellow-servants 
within the rule, shows to what an extent the doctrine is still carried. See also Rogers v. 
Ludlow Manufacturing Co., 144 Mass. 198, 203. 

1 Article 1384. 

* Italian Code, art. 1152. 
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WE have received the following interesting communication upon the 
subject of conditional pardons, which has been kindly sent us by ex- 
Governor Hoadly, of Ohio : — 


‘¢ In the number of the HAarvarp LAw Review for November, 1888, 
just received, I notice, upon page 181, a note with regard to the grant 
of conditional pardons, which induces me to write you to say that, for 
many years, at least since 1869, it has been provided by law in Ohio 
that pardons or commutations may be granted ‘on such terms as the 
Governor deems proper to impose.’ (66 Ohio Laws, 287, section 
214.) 

‘*¢ By an. amendment to this act, passed in 1882 (79 Ohio Laws, 122, 
3 Williams Revised Statutes, 11), now numbered as section 89A of the 
Revised Statutes of Ohio, it was provided that ‘ a violation of the con- 
ditions of the pardon shall be held to be a forfeiture of the pardon, and 
shall render the person pardoned liable to be recommitted to the peni- 
tentiary, there to serve the remainder of his sentence as though he had 
not been pardoned.’ 

‘¢ The residue of the section provides for the method of procedure in 
such cases, which is, in substance, this: That the governor requests, 
in writing, the prosecuting attorney of the county, in any such case of 
violation, to file an information thereof in the office of the probate judge 
of said county, whereupon the judge issues a warrant to the sheriff, 
the sheriff arrests the prisoner, the question of violation is tried before 
the probate judge, and if the charge be sustained, the prisoner is re- 
turned to the warden of the penitentiary under a warrant from the pro- 
bate judge to the sheriff. 

‘¢ During my term of office as Governor of Ohio I was compelled twice 
to recapture persons whom I had pardoned, and they are now, or, at 
least, one of them is now in the Ohio penitentiary, serving the residue 
of his original sentence. 

‘* These were both flagrant violations of the condition, accepted by the 
prisoner at the time of pardon, to abstain from the use of intoxicating 
liquors. This experience was very painful to me, and rendered me ex- 
tremely doubtful whether this particular condition was wisely imposed. 
These doubts never left me, but I yielded during my whole term to the 
argument of my friend and predecessor, Governor Foster, who claimed 
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that this pledge would greatly assist a man to reform, would make it on 
his lips a valid excuse to avoid drinking if tempted.’ I am anything but 
sure about this, and have been greatly disturbed in mind by the failure 
of these two cases out of, say, twenty cases in which I tried the ex- 
periment. 

‘¢ The importance of conditional pardons has been very much lessened 
in Ohio, however, by the adoption, in 1885, partly (I am happy to say) 
at my instance, of the English ticket-of-leave, or parole system. Any 
of your readers curious to follow the subject will find the Ohio law 
establishing the power of parole, and defining the method of its exercise, 
in 3 Williams Revised Statutes, page 773, e¢ seg. The parole system 
is in substance this: The directors of the penitentiary are authorized 
in the case of any convict who has served the mnimum term, to which 
he might have been sentenced, it being his first term, to parole 
the prisoner for the unexpired residue of the term, that is to say, to let 
him go physically free. Theoretically, he is still in custody. If, at any 
time, it seems necessary or important, he may be recaptured and 
brought back at the instance of the directors upon a warrant issued by 
them to the warden. 

‘¢ Practically, these paroles are freely granted to well-behaved prisoners 
whose friends provide employment for them, and in whose cases there 
seems to be assurance of a better life if they are allowed to mix once 
more with the community. They are required by the rules of the 
prison to report their whereabouts and prospects, monthly. They 
are not permitted to use intoxicating liquors in any way. The system 
has only been in force three years, but I believe that in the judgment of 
all who have been connected with penal administration in Ohio (and I 
know in my own), it is a very great success. 

‘¢It has diminished the labors of the governor and his associates 
(there is now an advisory pardon board in Ohio) very greatly, for the 
reason that in nine cases out of ten where pardon is solicited it is much 
more prudent to grant parole and test the ability of the prisoner to 
resist temptation, before delivering him entirely, or conditionally even, 
by the pardon or commutation from the effect of the sentence and its 
imputed guilt. 

‘* This system of parole, being applicable only to first-term prisoners 
who have already served the ménzzimum provided by law for the punish- 
ment of such crimes, leaves open to the governor and his board the 
use of the conditional sentence as a method of assisting the prisoner 
or the State, as the case may be, in all cases of life sentences, second 
and more term prisoners, and other prisoners who have not yet served 
the minimum. 

‘* Practically, though not legally, the pardoning power in Ohio is 
now exercised only in one of these three classes of cases. 

‘* While I am on this subject I may as well add that there is a curious 
case in the annals of Ohio jurisprudence upon the exercise of the power 
of commutation. Mrs. Sarah M. Victor, who was finally pardoned 
last year by the present governor of Ohio, Governor Foraker, was, in 
1868, convicted of murder in the first degree, at Cleveland, Ohio. 
While under sentence of death, Governor Hayes commuted her pun- 
ishment to imprisonment in the penitentiary for life. She was either 
really or professedly insane at this time, and not in condition to give 
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her consent to the commutation. In 1876, under the advice of counsel, 
who thought themselves astute, she refused to consent to the commu- 
tation, and sued out a writ of habeas corpus, but with a very different 
result from that which she or her counsel anticipated. Judge Bingham, 
of the Franklin Common Pleas (now Chief Justice of the Supreme Court 
of the District of Columbia), held that her consent was necessary to 
commutation, and that the imprisonment in the penitentiary was illegal, 
but that the result of these conclusions was, not that she should be dis- 
charged, but that she should be remanded to the sheriff for execution. 
From this she and her counsel took a writ of error to the Supreme 
Court, who held (31 Ohio St. 206) that her acceptance was not neces- 
sary to commutation. She was remanded to the penitentiary, and 
there remained until pardoned last year. 

‘¢Another curious question has arisen and been decided in Ohio upon 
the law of pardons, to wit, that an unconditional pardon is irrev- 
ocable although procured by fraud. (Azapp v. Thomas, 39 Ohio 
St. .) 

Oily enough, although in this case Governor Foster attempted to 
revoke the pardon of the prisoner, who was recaptured and again im- 
prisoned until discharged by habeas corpus issued in the case cited, the 
prisoner finally died from the consequences of the fraud itself, which 
consisted in eating soap to create emaciation, and give the idea that he 
was a dying man, upon which theory the pardon was granted. 

‘If you care to follow the subject of Ohio paroles further you will 
find, perhaps, some additional information in a pamphlet, which I 
enclose herewith, being a copy of an address on the subject of pardons 
and commutations delivered by myself at the National Conference of 
Charities and Corrections, St. Paul, Minnesota, in July, 1586. 

*¢ Yours truly, 


‘*GEO. HOADLY.” 


THE LAW SCHOOL. 


LECTURE NOTE. 


SLANDER. —COoNDITIONAL PRIvILEGE.— (From Mr. Schofield’s 
Lectures.) — A person making a false statement in good faith is pro- 
tected when the communication has been made in the discharge of a 
duty, public or private, legal or moral, or in the conduct of his own 
business, in matters where his interest is concerned. To accuse a 
servant of misconduct, though in the presence of third parties,” to 
warn one’s servants to avoid a person lately discharged from service, are 
excusable acts, because done in the conduct of one’s affairs; while to 
give information when requested, or to volunteer it to protect a friend, 
is only to discharge a social duty. 

Where the communication, being made solely in the interest of the 
person receiving it, has been volunteered, and no confidential relation 
existed at the time, the courts are inclined to say that, if made in good 
faith, in the absence of officiousness, the occasion was privileged. 
(Adcock v. Marsh, 8 Iredell, 369; Odgers, S. & L., 2d ed., 213.) 








1The Pardoning Power. By George Hoadly. Reprinted from Proceedings of Thirteenth 
National Conference of Charities and Corrections, held at St. Paul, Minn., July, 1886, 
2 Toogood v. Spyring,1C., M. & R. 181. 8 Somerville v. Hawkins, 10 C. B. 583. 
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But in Foannes v. Bennett, 5 All. 169, and several other cases, such 
communications, unless previously solicited, are held not privileged. 
See Byam v. Collins, 39 Hun, 204. 

It has been decided by a recent case in the Court of Queen’s Bench 
( Zompson v. Dashwood, 11 Q. B. D. 43) that mailing a letter, Aréma 
facie privileged, to the wrong person does not take away the privilege. 
The court put the case on the ground that the animus with which the 
plaintiff acted determined the question of privilege, and that, if his in- 
tention was otherwise justifiable, the privilege could not be taken away 
by a mere mistake. 

The case has, as yet, been but little cited or discussed. It would 
seem, however, since the privilege exists only between certain persons, 
that any publication to other persons, by conduct involving negligence, 
should be held to be a violation of the privilege. 

In King v. Patterson, 49 N. J. Law, 417, it was held that a mer- 
cantile agency was justified in making doa fide statements, which were 
false, in regard to the standing of & business firm, only when the publi- 
cation was sent to those having actual business relations with the per- 
son libelled, the case belonging to that class of privileged communica- 
tions where the communication is made in the interest of the person 
receiving it. This application of the rule is almost equivalent to say- 
ing that every statement in such a publication, which cannot be justified 
under the plea of the truth, is at the risk of the agency; for but few, 
if any, of the customers of a commercial agency can have such a direct 
personal interest in the standing of all persons rated in its publications 
as this case requires. The contract usually made by the agency with 
its customers, not to divulge the information given, strictly speaking, 
affords no protection, for it is a libel to publish such statements, even 
to a customer who has no interest in them. There was a dissenting 
opinion in King v. Patterson, but the case is supported by decisions in 
other States. See Sunderlin v. Bradstreet, 46 N. Y. 188. 

The question whether a communication is conditionally privileged 
is a question of law for the court. Gassett v. Gilbert, 6 Gray, 94, 97- 
To destroy the privilege the plaintiff must prove ‘actual malice,” 
which can be done, and is often done, by showing that the defendant 
exceeded the conditions on which the privilege rests, without other 
evidence of a malicious purpose. See per Ld. Blackburn, in Cafztaé 
and Counties Bank v. Henty,7 App. Cas. 741, at 787. But if the 
statements are in all other respects within the conditions of the 
privilege, a malicious or improper motive in making the publication 
will render the defendant liable. See Stevens v. Sampson,5 Ex. D. 53. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, forthe purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer. 
ences are added, if practicable.] 


ATTORNEY AND CLIENT— AUTHORITY OF ATTORNEY — COMPROMISE. — An 
attorney, by virtue of his employment, cannot bind his client by a compromise 
of the demand sued on. Brockley v. Brockley, 15 Atl. Rep. 646 (Pa.). 
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That an attorney may, without special authority from his client, dismiss a suit, 
extend time of payment, and, when he is employed in several suits, stipulate 
that the decision of one shall determine the others, see note at end of this case. 


CARRIERS — INTOXICATED PASSENGER. — Partial intoxication does not ex- 
cuse want of ordinary care and prudence on the part of a passenger, and a rail- 
road company need exercise no higher degree of care towards a person partially 
intoxicated than is required in case of persons not intoxicated. Missouri Pac. 
Ry. Co. v. Evans, 9 S. W. Rep. 325 (Tex.). 


ConFLicT oF Laws — Capaciry To ContTract— Lex Locr.— Where a 
female infant executed in Ireland, where she was domiciled, an antenuptial con- 
tract, relinquishing all her rights of dower, it being contemplated at the time that 
she would live after the marriage in Scotland, it was held, on the death of the 
husband, that since her capacity to bind herself by the marriage contract must be 
determined by the law of the place where she was domiciled and where the con- 
tract was made, and since, under the Irish law, an infant cannot incur any except 
a beneficial obligation, she was at liberty to avoid the contract, and claim her 
rights as a widow under the Scotch law. ‘‘ The principle of international private 
law, which makes, in certain cases, the law of the place where it is to be per- 
formed the legal test of the validity of a contract, rests, in the first place, upon 
the assumption that the parties were, at the time when they contracted, both 
capable of giving an effectual consent; and, in the second place, upon an inference 
derived from the terms of the document, or from the circumstances of the case, 
that they mutually agreed to be bound by the dex loc? solutionis in all questions 
touching its validity,” and can have “no application to a case in which, at the 
time when they professed to contract, one of the parties was, according to the 
law of that party’s domicile, and also of the place of contracting, incapable of 
giving consent.” Cooper v. Cooper, 13 App. Cas. 88 (Eng.). 

It is to be regretted that in this case, since the contract was made in the 
country where the woman was domiciled before marriage, the Lords were not 
called upon to decide the interesting question whether the capacity to contract 
depends on the law of the contractor's domicile, or on the law of the country 
where the contract is made. Lord Halsbury, L.C., expresses a decided opinion 
that the laws of the domicile should govern in such a case, and not the dex loci con- 
tractus, relying chiefly on the authority of Story’s Conflict of Laws, §64. The 
other Lords seem to be in doubt. 


CONSTITUTIONAL LAW — DELEGATION OF LEGISLATIVE POWER — SPECIAL 
LEGISLATION — LocaL Option. — A local-option law, providing that, if the 
majority of the voters of any county shall vote against the sale of intoxicating 
liquors, no liquor license shall be granted in that county, is a lawful delegation 
of power by the Legislature, and is not in conflict with a constitutional provision 
that ‘ the Legislature shail not pass private, local, or special ‘laws regulating the 
internal affairs of towns and counties.” State v. Circ. Ct. of Gloucester Co., 
38 Alb. L. J. 348 and 370 (N. J. Ct. of Errors & Appeals). 

This case also decides that a license law which establishes a different minimum 
license fee for the different towns and cities of the State, according to population, 
is not a violation of the constitutional provision against ‘ local or special” laws, 
supra, but is a valid general classification. 

The court was divided on each of the two propositions of the case, eight judges 
being for the majority opinion, and seven dissenting. A long opinion, with full 
discussion, supports each view. 

See State v. Pond,6S. W. Rep. 469 (Mo.), digested 2 Harv. L. REv. 49, for 
the view that a local-option law is not a delegation of legislative power, but is a 
law to take effect upon the happening of a future contingency, namely, the vote 
of the people of the respective localities. 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE — ‘‘ DRUMMER TAx.” —A 
Texan statute, imposing a license tax on all drummers selling goods by sample, or 
otherwise, although a valid tax upon drummers who are inhabitants of the State, is 
an invalid tax upon drummers who are citizens of other States, being, to this extent, 
an unconstitutional regulation of interstatecommerce. Asker v. State of Texas, 
g Sup. Ct. Rep. 1. 

Robbins v. Taxing Dist., 120 U. S. 489, digested 1 Harv. L. Rev. 108, is fol- 
lowed as an authority without further discussion, and Asker v. State of Texas, 5 
S. W. Rep. 91 (Tex.), is reversed. 

In Robbins v. Taxing Dist., supra, it will be remembered Waite, C. J., delivered 
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a vigorous dissenting opinion, in which Field and Gray, JJ., concurred. The 
two last-named justices do not express any dissent from this present decision. 


CONSTITUTIONAL LAW —INTERSTATE COMMERCE—DvE Process or Law 
— PRouIBITORY Liquor Law. — An Iowa statute prohibiting the manufacture 
or sale within that State of intoxicating liquors, either for domestic use or 
exportation, except for mechanical, medicinal, culinary, or sacramental purposes, 
making the sale or manufacture for other purposes a penal offence, providing 
for the abatement of such other sales or manufactures as a nuisance, and forfeiting 
the liquor unlawfully kept on hand, is not an unconstitutional attempt to 
regulate interstatecommerce. The regulation of interstate commerce deals with 
questions of transportation, not of manufacture; the fact that the products of 
domestic manufacture are intended to become the subjects of interstate com- 
merce does not bring the regulation of such manufacture within the control of 
Congress. Kidd v. Pearson, 9 Sup. Ct. Rep. 6, affirming 34 N. W. Rep. 1. 
See Cooley’s Principles of Const. Law, pp. 66, 67, and State v. Fitzpatrick, 37 
Alb. L. J. 290 (R. 1.), digested 2 Harv. L. REv. 97, accord. 

Kidd v. Pearson also holds that the abatement as a nuisance, under the 
statute, supra, of a distillery erected for the manufacture and sale of intoxicating 
liquors for other purposes than those specified, does not deprive the citizen of his 
property without ‘‘due process of law.” Mugler v. Kansas, 123 U. S. 623, 
digested 1 Harv. L. REv. 304, is followed and cited as deciding “ that a State has the 
right to prohibit or restrict the manufacture of intoxicating liquors within her 
limits; to prohibit all sale and traffic in them in said State; to inflict penalties 
for such manufacture and sale, and to provide regulations for the abatement as a 
common nuisance of the property used for such forbidden purposes.” 


CONSTITUTIONAL LAW— INTERSTATE COMMERCE— POLICE PowWER — LICENS- 
ING ENGINEERS. —An Alabama act, providing that engineers and other rail- 
road employees shall be examined by a medical board to determine whether or not 
they are ‘‘color-blind,” is a constitutional exercise of State legislation which 
may be validly applied to a railway company having its lines, on which an engi- 
neer runs, reaching into another State. A law passed by a State for the protec- 
tion of the public safety, which is not directed against interstate commerce, and 
only affects it incidentally, is a valid exercise of the police power of the State, 
and remains in force until superseded by congressional legislation upon the 
subject. WV. C. & St. R. Railway Co. v. Alabama, g Sup. Ct. Rep. 28. 

Smith vy. Alabama, 124 U.S. 465, digested 1 Harv. L. REv. 405, is followed as 
authority. See Cooley’s Principles of Const. Law, pp. 69-74, accord. 


CONSTITUTIONAL LAw — INTERSTATE COMMERCE —TAX ON TELEGRAPH 
Companies. — Where a tax levied by a State upon a telegraph company consists 
of taxes on messages wholly within the State, and on messages partly within and 
partly without the State, and the record discloses the amount assessed on each 
class, the State can only recover the tax on those messages transmitted wholly 
within the State, the further tax being an unconstitutional regulation of inter- 
state commerce. West. Union Tel. Co. v. Com. Penn.,9 Sup. Ct. Rep. 6. 

This case has an especial interest in being the first reported opinion of Chief 

ustice Fuller; the judgment is a model of brevity. ARutterman v. Tel. Co., 127 

. S. 411, digested 2 Harv. L. REv. 143, is followed as authority without discus- 
sion. 

CONSTITUTIONAL LAw—Po.LicE PowEr—Civit Ricuts.— The defendant 
excluded certain colored persons from his skating-rink. He was indicted under 
a clause in the Penal Code of New York, which declares that no citizen of the 
State can, by reason of race, color, or previous condition of servitude, be excluded 
from places of amusement. It was contended that this clause violates the 
provision of the United States Constitution that no one shall ‘ be deprived of 
life, liberty, or property, without due process of law.” Held, however, that the 
clause is within the police power of the State. The argument is that the 13th, 
14th, and 15th Amendments to the United States Constitution show that dis- 
criminations against colored people are against policy if made by a State. They 
are as much against policy if made by a private individual in his business, provided 
his business, like that of the defendant, is of a public nature. The case, therefore, 
comes within the principle of Munn v. Jilinots, 94 U. S. 113, ‘‘ that where one 
devotes his property to a use in which the public have an interest, he in effect 
grants to the public an interest in that use, and must submit to be controlled by 
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the public for the common good, to the extent of the interest he has thus 
created.” People v. King, 18 N. E. Rep. 245 (N. Y.). 


CONSTITUTIONAL LAw — PoLice PoweR — REGULATING CoLor oF ImITA- 
TION BuTTER. — A State statute prohibiting the sale of imitation butter, unless 
colored pink, having for its object the prevention of fraud on the public in the 
sale of provisions, is a valid and constitutional exercise of the police power of 
the State. State v. Marshall, abstracted in 38 Alb. L. J. 362 (N. H.). 

Compare Powell v. Penn, 127 U.S. 678, digested 2 Harv. L. Rev. 143, and 
People v. Marx, 99 N. Y. 377- 

CoNSTITUTIONAL LAW— PRIVILEGES OF CITIZENS.—The Maryland Act of 
1884, c. 518, prohibits the use of vessels to buy oysters on the Chesapeake bay 
unless a license is obtained from the State therefor, conditioned upon a twelve- 
months’ residence in the State, and the payment of a tonnage fee. He/d, uncon- 
stitutional, as denying citizens of other States privileges enjoyed by those of 
Maryland. Booth v. Lloyd, 33 Fed. Rep. 593 (Md.). 

CoNTEMPT OF CoURT— ADVERTISEMENTS FOR EvIDENCE.—A respondent 
in a divorce suit who mala fide placards about the village where his wife is living 
advertisements for evidence which are calculated to discredit her in the eyes of 
the public may be committed for contempt of court. But semdle a bona fide 
attempt to procure evidence in a suit, even by an advertisement offering a reward, 
is notacontempt. Butler v. Butler, 13 P. D. 73 (Eng.). 


CorRPORATIONS — CONTRACTS IN RESTRAINT OF TRADE.—A steamship com- 
pany, running vessels between New York and certain ports in Virginia, entered 
into an agreement with the defendant that, in consideration of a gross sum and 
certain monthly payments to be continued through five years, he would not run 
acompeting line. A stockholder filed a bill in equity to restrain the company 
from going on with the contract, and to recover all that had been paid under it, 
upon the ground that it was w/tra vires, and against public policy, because a 
restraint on trade. //e/d, that the contract was neither wdtra vires nor against 
policy. With regard to the latter point it was said that the modern tendency is 
no longer to uphold i in its strictness the doctrine which formerly prevailed about 
agreements in restraint of trade. This change is due to the enlargement of in- 
dustrial and commercial facilities, so that little is to be feared from such agree- 
ments between individuals; and even corporations should be permitted to protect 
themselves from dangerous rivalry. But when they go farther than self-protec- 
tion requires, and threaten the public good, then they should not be aided by 
the courts. Leslie v. Lorillard, 18 N. E. Rep. (N. Y.). 

CoRPORATIONS — VOTING POWER OF PLEDGEE OF STOCK. —The voting power 
incident to ownership of shares of stock in a corporation is not lost when they 
become the property of the corporation, but is in effect equally distributed among 
the individual shareholders. When, therefore, the directors of a corporation 
pledge its own stock to secure a loan, they may expressly confer on the pledgee 
the right to vote on the stock, if by so doing an additional consideration is secured 
enuring to the benefit of all the shareholders. Allen v. De Lagerberger, 20 
W’kly Law Bulletin, 368 (Superior Court of Cincinnati). 


DEED. — SHIFTING Usk — AFTER-BORN CHILDREN. — Land was conveyed 
by deed to ‘‘ Marion R. Mobley and the children she already has, and may here- 
after bear, by her husband.” edd, the estate vested in the living grantees, 
subject to open and let in the after-born grantees. The living grantees “* may be 
regarded as trustees of a shifting use.” Medllichamp v. Mellichamp, 5 S. HK. R. 
333 (S. C.). 

Duress. — The refusal of a bank to honor a depositor’s checks, until the latter 
should release a claim against the banker, constitutes duress. Adams v. Schiffer, 
17 Pac. R. 21 (Col.). 

Duress — FINANCIAL EMBARRASSMENT. —A_ purchaser who has not caused 
the financial embarrassment of the seller, but takes it as an occasion to drive a 
hard bargain with the seller, does not exert duress. Jd. 


EVIDENCE — ‘‘ COMPARISON OF HANDS ” — SUBMISSION OF WRITINGS TO JuRY. 
— Where certain signatures of a testator have been proved genuine, and witnesses 
have testified as to whether these signatures are in the same handwriting as the 
signatures in question, it is not proper to submit the signatures to the jury for 
their inspection and comparison. Fuller v. Fox, 7S. E. Rep. 589 (N. C.). 
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In those jurisdictions where ‘‘ comparison of hands” is allowed it is generally 
permissible to submit the writings to the jury. Moody v. Rowell, 17 Pick. 490; 
State v. Ward, 39 Vt. 225. 

EvIDENCE — Cross-EXAMINATION OF WITNESSES — INTERVENORS. — Third 
parties filed an intervention in a suit. On some of the issues presented, the inter- 
ests of the plaintiff and defendant were identical in being opposed to those of 
the intervenors. The intervenors objected to the plaintiff’s propounding, on 
cross-examination, leading questions to the defendant’s witnesses on these issues. 
Held, that the intervention of third parties could not modify the general 
rule authorizing one of the parties to propound on cross-examination leading 
questions to the witnesses introduced by his adversary, and the objections were 
overruled. Succession of Townsend, 3 So. Rep. 488 (La.). 


EvIDENCE — HEarsAy. — Defendant, having sold a pump to the plaintiff, sent 
an agent to put it in the plaintiffs well. While the agent was engaged in setting 
the pump, it fell in and destroyed the well. He/d, in an action for damages 
against the defendant for the negligent conduct of his agent, that a declaration 
of the agent, made two hours after the accident, that the accident was caused by 
his own carelessness, was hearsay evidence and inadmissible. Dodge e¢ al. v. 
Childs et al., 16 Pac. Rep. 815 (Kans.). 


HomIicipE — LIABILITY FOR KILLING BY THIRD Person. — Several persons 
behaved in a riotous manner at a horse show, and when the town marshal 
attempted to arrest one of them knocked him down and beat him. The mar- 
shal, becoming alarmed, fired his revolver, and accidentally killed an innocent 
bystander. The court below charged the jury that if the defendants made the 
disturbance with the expectation that the marshal would attempt to arrest them, 
and if he defended himself in a reasonable manner, then all those who assisted 
in knocking down and beating him were responsible for the killing. e/d, that 
the charge was erroneous. It is true that if the defendants, in prosecuting an 
unlawful purpose, should accidentally kill a man, they would be liable; but that 
the killing by another person was the reasonable outcome of their unlawful con- 
duct is not enough to make them responsible. Butler v. People, 18 N. E. Rep. 
338 (Ill.). 

IMMIGRATION — CONTRACT LABOR —CLERGYMEN.— The statute entitled 
**An Act to prohibit the importation and migration of foreigners and aliens 
under contract or agreement to perform labor in the United States,” imposes a 
penalty on any person or corporation encouraging migration of an alien under 
a contract or agreement previously made ‘‘to perform labor or service of any 
kind.” Defendant, a religious corporation, engaged an alien residing in 
England to come to this country and take charge of its church as pastor. He/d, 
that the corporation was liable to the penalty prescribed. United States v. 
Rector, etc., of the Church of the Holy Trinity, 35 Fed. Rep. 303 (N. Y.). 

The statute contains a clause exempting from its provisions ‘‘ professional 
actors, artists, lecturers, or singers,” and in view of this proviso the court said 
that the words ‘labor or service of any kind” could not be given a restricted 
meaning so as to exclude the vocation of a minister of the gospel, but that they 
were intended to apply to all who labor in any professional calling not specially 
exempted. 


INJUNCTION, PRELIMINARY — UNSETTLED RULE oF LAw.—On a bill for 
preliminary injunction by one rival water company against another, the legal 
right of the latter to do the acts complained of being in dispute, Zed, that com- 
plainant is not entitled to a preliminary injunction when the right on which 
he founds his claim is, as a matter of law, unsettled. Adtlantic City Co. v. Con- 
sumers’ Water Co., 15 Atl. Rep. 581 (N. J.). 


LANDLORD AND TENANT — TENANCY FROM WEEK TO WEEK. — Where prem- 
ises are let at a weekly rent, this constitutes a tenancy from week to week, and 
is a reletting of the premises at the beginning of each successive week ; if, there- 
fore, at the beginning of any week the premises are in a defective condition, the 
landlord is liable in damages to a tenant who, during the week, is thereby in- 
jured. Sandford v. Clarke, 59 L. T. Rep. (N. S.) 226 (Eng.); s. c. 38 Alb. L. 

- 347- 
‘ this case is interesting as deciding the hitherto doubtful point that a weekly 
rental constitutes a tenancy from week to week. No authorities are cited. 
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License, BY Paro, — EQuitaBLe EstopreL. —A parol license to lay an 
aqueduct to a spring on the licensor’s land is irrevocable after the aqueduct is 
constructed and during its continuance; and a court of equity will protect such 
license by injunction. Clark v. Glidden, 15 Atl. Rep. 358 (Vt.). 

That a license to do an act on licensor’s land, though acted upon. is revocable, 
see Foot v. NV. H. Ed. N. Co. et al., 23 Conn. 214; Morse v. Copeland, 2 Gray, 
302. 


Lire INSURANCE — RIGHTS OF BENEFICIARIES. — A man describing himself as 
trustee for his children, insured his life for their benefit. He failed to pay the 
16th annual premium, but shortly after it became due surrendered the policy to 
the company, which thereupon issued a new policy for the same amount and for 
the same annual premium, but payable to his second wife. The consideration 
of the new policy was the surrender value of the old. He/d, that the old policy 
never lapsed. but was continued by the new, so that the children were entitled to 
the insurance. Garnerv. Germania Life Ins. Co.. 18 N. E. Rep. 130 (N.Y.). 

The court seemed influenced by the fact that the father declared himself a 
trustee, although it is not unlikely that the same conclusion would have been 
reached if the contrary had been true. Whether or not there could be a trust, 
depends upon the view which one takes as to the nature of the contract. If the 
beneficiaries have the sole legal right under the promise, —and such seems to be 
law,— then the father has absolutely nothing as the res to which a trust can 
attach. On the other hand, if the father has the sole legal right, there seems no 
technical difficulty in the way of his declaring himself a trustee, although the 
cesturs are already the legal beneficiaries. On either view there seem difficulties 
in the way of reaching the conclusion of the court. 

(1.) Suppose the beneficiaries have the sole legal right. Then there is no trust. 
It follows that the father cannot make a valid release or surrender. Therefore the 
only defence left for the company is a breach of condition, unless the breach has 
been waived. Now, an ordinary life policy is a unilateral promise in considera- 
tion of a certain sum paid down to pay a certain sum to designated persons on 
the death of the insured, subject to the condition precedent that the insured pay 
annual premiums on fixed dates. Mew York Life Ins. Co. v. Statham, 93 U. S. 
24. But see contra, Worthington v. Ins. Co., 41 Conn. 372; Phanix Ins. Co. 
v. Sheridan, 8 H. L. C. 745; and Strona, J., in New York Life Ins. Co. v. 
Statham. Itis clear that either payment on the day named. or payment altogether, 
may be waived by the company. Here there was a breach by the non-payment 
of the 16th annual premium on the day named. The company could, therefore, 
on the next day treat the policy as utterly null and valueless; but instead of so 
doing they issued, a few days thereafter, a new policy in consideration of the sur- 
render of the old. Their attitude, therefore, precluded them from insisting that 
the old policy became void by breach of condition. Thus there was a waiver; 
yet it is hardly fair to say that there was more than a waiver of payment ona 
fixed day, not of paymentaltogether. Now it appears to be law — and it was so 
stated in this case —that the beneficiaries, as well as the insured, may perform 
the condition by paying the premiums. Accordingly the children, when they 
learned of the breach, must pay all premiums in arrear, and all future premiums 
when due, in order that there shall be no further breach of condition than that 
which the company has waived. The result, then, of the first view mentioned 
above is that the old policy continues unaffected by the surrender, and that 
the children may recover the full amount of insurance if thev have made the pay- 
ments just indicated. The existence of a second policy, which may or may nat 
be good, strictly has nothing to do with the case, although it is not, from a 
practical point of view, altogether a satisfactory conclusion that there should be 
two policies; yet perhaps it is no more unsatisfactory than the conclusion 
reached by the court, which certainly violates the intention of the parties. 

(2.) Suppose the father has the legal right, on which he has declared a trust. 
Then he commits a breach of trust in converting the old policy into a new one. 
He ought, therefore. to hold his interest in the latter, subject to a constructive 
trust for the defrauded ces/uzs; and the new beneficiary, being a donee, ought to 
hold any proceeds of the policy also under a constructive trust. The extent of 
that trust will be measured by the surrender value of the old policy. Even if the 
father has declared no trust, he is under a duty to exercise the right vested in 
him in behalf of the beneficiaries so far as may be necessary to protect them; 
and clearly he commits a breach of that duty in the nature of a tort when he 
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destroys the right by surrender. Neither he, nor one in the position of a donee, 
will be permitted to profit by this transaction at the expence of the beneficiaries ; 
and the proceeds may be followed as before by means of a constructive trust. 
The court held that the old policy was merged in the new, so that the pay- 
ments on the new were made as if on the old. The latter idea seems erroneous, 
because the payments were never intended to be made on the old policy, but for 
a very different purpose. Even if that purpose failed, there would secm no 
excuse for applying them directly contrary to the intention of the parties. It 
should be said, however, that there is considerable authority for the general 
result reached by the court. 
See 17 Abbott’s New Cases, 21, for a collection of cases. 


MASTER AND SERVANT — LIABILITY OF RAILROAD ComPANIES. — A person 
who goes with cattle on a railroad, to feed, load, and unload them, does not be- 
come an employee of the company by signing an agreement that he should be 
deemed an employee, the contract of shipment showing that he is, in fact, the 
agent of the owner, and the company is still liable to his heirs, although his 
death was the result of negligence on the part of its servants. Missouri Pac. Ry. 
Co. v. Ivey, 9 S. W. Rep. 346 (Tex.). 


MorTGAGE —Bonp For TITLES — LIABILITY FOR TAXES. — In taxing real 
estate which is subject to a bond for titles, the public authorities may treat it as 
the property either of the maker or of the holder of the bond, when the holder is 
in possession ; but, as between the parties to the bond, the one receiving the rents 
and profits, or enjoying the use of the property, is liable for the taxes. Mat. Bank 
of Athens v. Danforth, 7 S. E. Rep. 546 (Ga.). 


RAILROAD COMPANIES — STOCK-KILLING — PRESUMPTION OF NEGLIGENCE. 
— In an action to recover damages for the negligent killing of live-stock by the 
defendant’s train, proof of the fact of the killing, and that it was inflicted by 
a moving train belonging to the defendant, makes out a prima facie case for the 
plaintiff; the ous is then cast on the defendant to overcome the presumption of 
negligence by proof of the circumstances of the killing. Afodile d G. R. Co. v. 
Caldwell, 3 So. Rep. 445 (Ala.). 


Wis — ExecuTory Devise — Civit DEATH. — The testator’s son was given 
a remainder in fee subject to an executory devise if the son died without children. 
After the death of the testator the son was convicted of murder in the second 
degree, and was sentenced to the State prison for life. The particular estate upon 
which his remainder was limited subsequently terminated. It was claimed, under 
2 Rev. St. N. Y. 7or, § 20, providing that a person sentenced to imprisonment 
for life ‘‘ shall thereafter be deemed civilly dead,” that the son, being dead in the 
eye of the law, and having no children, was divested of his estate, so as to let in 
the executory devisee; but the claim was not allowed, because civil death does not 
divest a man of his estate. Avery v. Everett, 18 N. E. Rep. 148 (N. Y.). 

This case is valuable for a discussion of what constitutes and what is the effect 
of civil death. 


Wits — Loss or TESTATOR’s DuPLICATE. — Where a will is executed in 
duplicate, and the testator retains one copy in his possession and deposits the 
other in the custody of another person. if. at the testator’s death, his duplicate 
is not to be found, a presumption arises that it has been destroyed by him animo 
revocandi, and, in the absence of evidence to the contrary, the will is presumed 
to have been revoked. Sones v. Harding. 58 LT. R. 60 (Eng.). 

This decision was based on the authority of Luxmoore v. Chambers, an unre- 
ported case decided by Sir James Hannen, Mr. Justice Butt saying that without 
the authority of that case he should be disinclined to reach the result he did. 





